Con Law I – Prof. Young

Fall 2003


Handout I: Marbury and the Dead Hand

I. Marbury v. Madison:
U.S. Constitution, Art. III, § 2 defines jurisdiction of Supreme Court
Marshall has right to commission and the laws of the country do afford him a remedy but alas the SC cannot grant him that remedy

Marshall’s Arguments for Judicial Review

1. The nature of a written constitution- affirmative words lend a negative to those not included; written constitution would be absurd if it is not supreme to acts of legislature
2.  The nature of the judicial function- Duty of judicial department to say what law is.  And it follows that the intention was that the court use the constitution when determining the law
3.  The “arising under” jurisdiction - A case arising under constitution should be decided with the instrument under which it arises 
4.  Constitutional restrictions on Congress- Power of legislature is defined and limited and that those limits may not be mistaken or forgetten, hence the constitution is written
5.  The Judges’ oath- Judges cannot be expected to neglect what they swear to support
6.  The Supremacy Clause-- Supreme Law of the land is constitution and laws made in pursuance of constitution not just any laws of the US
II. Theories of Constitutional Obligation (and Responses to the Dead Hand Problem)
A.  It’s a Good Constitution:  We obey the Constitution because we – now – agree that the principles it embodies are attractive for moral and/or practical reasons.

B.  Constitutionalism is Enabling:  Sticking with a set constitution enables us to practice self-government and helps us resist temptation – e.g., to trample on rights when we feel threatened.

C.  The Dead Hand Rules:  The Framers (and Ratifiers) of the Constitution in 1789 were invested with popular authority that holds until the People speak again in some fundamental way and change it.

D.  Implied Ratification:  The Constitution “derives its continued authority from the implicit consent of the people in each subsequent generation.”

E.  Self-Government Over Time:  One key aspect of being human is the ability to commit to temporally-extended projects – that is, lasting commitments that endure across generations.  The Constitution is that kind of project.  
Handout 2 - Judicial Review
I.The Historical Evidence on Judicial Review
A.  The Council of Revision Proposal:  The Constitutional Convention considered – and rejected – a proposal for a “Council of Revision” – an institution within the federal legislative or executive branch that would review laws for their constitutionality.
Young: this idea was ultimately rejected because it might compromise opinions of judges who later hear those cases.    

B.  Review of State Laws:  The Court was almost surely understood to have the power to strike down unconstitutional state laws.  The Supremacy Clause makes this fairly clear, and it’s explicit in the 1789 Judiciary Act – which was enacted by the First Congress and therefore may be good evidence of the Framers’ intent.

C.  The Convention Debates:  Statements by delegates to the Constitutional Convention indicate a general assumption that judicial review would exist.

D.  The Federalist:  The clearest historical evidence favoring judicial review from Hamilton’s Federalist No. 78: 
“No legislative act . . . contrary to the Constitution, can be valid. . . . If it be said that the legislative body are themselves the constitutional judges of their own powers, and that the construction they put upon them is conclusive upon the other departments, it may be answered, that this cannot be the natural presumption. . . .  It is not otherwise to be supposed, that the Constitution should intend to enable the representatives to substitute their will to that of their constituents.  It is far more rational to suppose, that the courts were designed to be an intermediate body between the people and the legislature, in order . . . to keep the latter within the limits assigned to their authority.”

II.
The Countermajoritarian Difficulty

A.
Professor Bickel: the presumption in a democracy is that the majority of the people rules, and any departures from that principle – like judicial review – have to be specially justified.  This is called “the countermajoritarian difficulty.”

Some possible answers:

· Hamilton, Federalist 78:  Courts exercise “judgment,” not “will.”
· Bickel:  Courts have a unique capacity to decide issues of principle.
· Judiciary gives sober second thought (Young)
B.  Diminished Capacity:  Does judicial review weaken the capacities of other actors – Presidents, Members of Congress, the People in general – to consider and act on constitutional principle?  These other branches will pass on opportunities to interpret constitution on their own.  (Roosevelt's letter)
C.  Inefficacy:  Does judicial review do any good?  
Hand – If we leave all moderation to the court we are unsavable

Young – Does Judicial review even make a difference (see Brown)

III.
The Authoritativeness of Supreme Court Decisions

A.
Cooper v. Aaron,358 U.S. 1 (1958) [S&G 24]:  The Court rejects the Governor of Arkansas’s claim that he is not bound by the Court’s prior ruling in Brown v. Board of Education.  The Court says that “the interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land, and [the Supremacy Clause] of the Constitution makes it of binding effect on the States.”

B.
Two Points:

(1)
The ruling of the court does extend beyond the parties of the litigation
(2)
The supreme court has enunciated what the supreme law of the land is and the Governor of Arkansas has no claim that he is not bound.  
C. Jefferson, Jackson, Lincoln, and Roosevelt: Jefferson and Jackson each say nothing in the Constitution giving the court the right to decide for Executives what the constitution meant.  Roosevelt and Lincoln acknowledge the court as the final arbiter. All positions fell short of direct conflict and instead insisted autonomy within President's own sphere of action.
D.  Dickerson v. United States, 530 U.S. 428 (2000) [S&G 26]:  The Court strikes down 18 U.S.C. § 3501, which purported to make confessions admissible in federal prosecutions notwithstanding the police’s failure to comply with Miranda warnings, on the ground that Miranda “is a constitutional decision [that Congress may not supersede legislatively].”

Dickerson and Cooper stand for proposition that neither Congress nor the states can act to overturn a decision of the Supreme Court.
E.
Constitutional Amendment:  Only four constitutional amendments have overturned Supreme Court rulings:
XI (1789) overturned Chisholm v. Georgia’s holding that states may be sued by private individuals in federal court.
XIV (1868) overturned Dred Scott’s holding that African Americans may not be citizens.
XVI (1913) circumvented Pollock v. Farmers’ Loan & Trust’s holding barring a federal income tax.
XXVI (1971) reversed Oregon v. Mitchell’s refusal to require the states to let 18-yr-olds vote.
Handout 3 – The Political Question Doctrine
I.  Baker v. Carr, 369 U.S. 186 (1962)– Tenessee voters challenge apportionment of seats in general assembly.  SC claims this is a justiciable claim and grants relief.  
A.  Factors favoring Nonjusticiability By Brennan
Young: It’s about separation of powers and not federalism.  Application is rare, highly depends on circumstance,s depends on nature of challenge and not governmental action.  There may not be  a political question doctrine, just cases were Court is saying no harm on the merit
1)  "textually demonstrable constitutional commitment of the issue to a coordinate political department";
2)  "lack of judicially discoverable and manageable standards for resolving it";
3)  "the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion";
4)  "impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government";
5)  "unusual need for unquestioning adherence to a political decision already made"; or
6)  "potentiality of embarrassment from multifarious pronouncements by various departments on one question."
B.  Examples of Nonjusticiable Issues
Foreign relations:  Often no judicial standards; discretion committed to executive or legislature; necessary to speak with one voice.  But not every foreign affairs case is nonjusticiable.
Dates of duration of hostilities:  Need for finality; but where clear criteria are available, courts can decide.
Validity of enactments:  Respect for coequal branches; need for finality.

II.
Contours of the Doctrine
A.  The Baker Criteria:  You could divide the six criteria into three categories:
1.  The Textual Criterion:  Whether the issue is committed to another branch of government.
2.  Functional Criteria:  Lack of judicially manageable standards; necessity of an initial policy determination.  These go to the institutional capacity of the courts to decide the case.
3.  Prudential Criteria:  Respect for coequal branches; need to adhere to a political decision already made; embarrassment from different branches reaching different conclusions.  These go to the institutional consequences of an adjudication.
Luther v. Gordon

SC passes on question of 2 governments claiming legitimacy in Rhode Island

3 ways to see this case

1.  Guaranty Clause - but this has been held to be too vague/too general

2.  Federalism; who is legitimate government is a question of state autonomy

3.  Seperation of Power - question for Congress
B.  Strong vs. Weak Theories
1.  Strong:  A strong theory of the political question doctrine would say that even though there might be a constitutional violation, the Court is powerless to do anything about it because the question is committed to another branch.
2.  Weak:  A weak theory would simply use "political question" as a way of explaining why there is no substantive violation, i.e., that the other branch has broad discretion to act in a particular area under the Constitution.

C.  Nixon v. United States, 506 U.S. 224 (1993) :  The Court holds that Judge Nixon’s challenge to the procedures by which the Senate considered his impeachment is a nonjusticiable political question.

The Court focuses exclusively on two of the Baker factors:

1) textual commitment

2) judicially manageable standards

Nixon suggests that it is the nature of the constitutional challenge, not the nature of the constitutional power being exercised, that matters.

Young: Just the fact that a particular power is vested In one place doesn’t mean it can’t be reviewed by another branch.  If this case had been brought under equal protection grounds (manageable standards) doesn’t matter what power is being exercised.  
III.
Is There A Political Question Doctrine?  

Henkin says the cases all fall into one of three categories:

1)  The Constitution commits the act at issue to the discretion of Congress or the Executive, and that branch's decision is final.  In these cases, there is no constitutional violation on the merits because the other branch has acted within its authority.

2)  The act at issue is reviewable by the Courts, but the Congress or Executive still has broad discretion and has not violated any limitation on that power in this case.  Again, this is a decision on the merits.

3)  The Court simply applies traditional limits on the equitable powers of courts.  These limitations give the courts broad discretion to deny injunctive relief where there is no workable way to fashion a remedy, for example, or where there is no pressing need for equitable relief.  This is not a special exception to judicial review.  

IV.
What You Need to Know

1)  Federal courts sometimes declare cases nonjusticiable on the ground that they present "political questions."

2)  The six factors listed by Justice Brennan in Baker v. Carr, and the fact that the two most important are: textual commitment to another branch of government, and lack of manageable judicial standards for deciding the case.

3)  The political question doctrine is primarily a function of separation of powers, not federalism.

4)  The application of the political question doctrine is (a) very rare, and (b) highly dependent upon the circumstances of the case -- in particular on the institutional consequences of judicial review. 

5)  In many -- if not all -- cases, application of the "political question" doctrine will either be (a) a finding that there is no constitutional violation on the merits, or (b) an exercise of the court's equitable discretion not to issue an injunction.

Handout 4 – Justiciability

I.
Introduction 

A.  Advisory Opinions: 
  The federal courts may only rule on legal issues when they are necessary to the decision of an actual dispute.  This is the precursor of the other justiciability doctrines.
B.  Standing:  
  Standing essentially asks whether the lawsuit is being brought by the right plaintiff.

Rehnquist: Art II requires party to show he personally suffered some actual or threatened injury as result of illegal conduct of defendant.
C.  Ripeness
  Ripeness asks whether the lawsuit has been brought too soon, before the dispute between the parties has “ripened” into a case that the court can decide.
D.  Mootness:
  Mootness is the opposite problem; it asks whether the suit has been brought too late, after the dispute between the parties has ceased to exist.

E.  Legal Basis: 
 These doctrines rest on both constitutional and prudential grounds.

Constitutional: Article III limits the judicial power to "cases and controversies."

Prudential: Limitations on judicial power that the courts have imposed on themselves for policy reasons.

Note that prudential rules – unlike the ones that are derived from Art. III itself – can be overridden by Congress.

II.
Advisory Opinions

A.  Early Practice:  
  Court rejects request from President Washington for legal advice concerning legal questions arising from U.S. neutrality in the war between England and France.  

B.  Advantages/Disadvantages - saves time and energy; also would not be prejudiced by which side is seeking redress; but there are some things that will just not be known during the time of an advisory opinion.  Adversery confrontation is more likely to sharpen arguments in real dispute.  Can get these opinons from other parts of government; nothing wrong with that.
C.  State Practice:  Many state courts are empowered to issue advisory opinions because they aren’t subject to Art. III's "case or controversy" requirement.

D.  Implications for the Federal Courts

(1)  Much of justiciability doctrine -- under standing, ripeness, and mootness -- derives from the idea that federal courts can't issue advisory opinions.

(2)  The advisory opinion bar is also the reason that courts ordinarily don't reach issues that are not necessary to the decision. 

III.  Standing

A.  Constitutional Standing: The core requirement is that the plaintiff must himself have suffered “some threatened or actual injury resulting from the putatively illegal action.”

Three questions:
(1)  concrete injury:  Is the injury too abstract, or otherwise not appropriate, to be considered judicially cognizable?
The Court defines cognizable 'injury in fact' as an invasion of a legally-protected interest which is (a) concrete and particularized, and (b) 'actual or imminent, not conjectural or hypothetical.'

(2)  causation or traceability:  Is the line of causation between the illegal conduct and injury too attenuated?

(3)  redressability:  Is the prospect of obtaining relief from the injury as a result of a favorable ruling too speculative?

Traceability                  Redressability
challenged act --------( Injury (-------- judicial order

B.  Prudential Standing: (note that prudential rules can be overridden by Congress)

(1)  no third party standing: the "general prohibition on a litigant's raising another person's legal rights," 
Young:  The person who’s been injured is the best one to tell us and will have greatest incentive to do so in effective manner
(2)  no generalized grievances: "the rule barring adjudication of generalized grievances more appropriately addressed in the representative branches," and (i.e. taxation)
(3)  zone of interests: "the requirement that a plaintiff's complaint fall within the zone of interests protected by the law invoked." (i.e. anti-trust laws are meant to benefit consumers not competitors…)
C.  Organizational Standing:  Organizations can have standing if:

(1)
its members would otherwise have standing in their own right;

(2)
the interests it seeks to protect are germane to the organization’s purpose; and

(3)
neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.


See Hunt v. Washington Apple Advertising Comm’n, 432 U.S. 333 (1977).

IV.
Ripeness:  Has the plaintiff sued too soon?

A.  Sources of the Ripeness Requirement

(1)
Article III – cases and controversies

(2)
equitable discretion to deny injunctive relief ?
(3)
discretion under Declaratory Judgment Act ?
(4)
Administrative Procedure Act ?
B.  The Two-Part Test

(1)
Are the issues “fit for judicial resolution”? 
Do we know enough about statute now to decide without facts

(2)
Will the parties suffer hardship if judicial resolution is delayed?
See “Mitchell” they have to risk their jobs, this is persuasive request

C.  Fitness for Judicial Resolution:  Some considerations:

· Are the issues purely legal?

· Is factual context important to the resolution of the issues?

· Is the challenged action, if by an administrative agency, “final” under the APA?

D.  Hardship:  Some considerations:

· Does the challenged government action govern primary conduct?

· Are there severe civil or criminal penalties for violations of the challenged rule?

Please note that the considerations in (c) and (d) are not exclusive.

V.  Mootness:  Has the plaintiff sued too late?  Or have the issues in controversy gone away due to events occurring after the plaintiff filed suit?

A.  Reasons a Claim Might Become Moot:

· Changes in the underlying legal framework

· The challenged government action is of limited duration

· The opponent provides full relief

B.
The “Capable of Repetition” Exception:  An issue is not moot if it is “capable of repetition, yet evading review.”  See, e.g., Roe v. Wade.  The plaintiff must show that:

(1)
the challenged action is in its duration too short to be fully litigated prior to its cessation or expiration; and

(2)
there is a reasonable expectation that the same complaining party will be subjected to the same action again. (This can result from Voluntary succession)
Handout 5 – Introduction to Constitutional Interpretation

I.  McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819) [S&G 86]

A.
Two Issues


1)  Does Congress have power to incorporate a bank?


2)  Can Maryland can tax a branch of that bank?

B.  The 10th Amendment: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”

C.  The Necessary and Proper Clause, Art. I, § 8: Congress is given the power to make “all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this constitution, in the government of the United States, or in any department thereof.” 

D.  Marshall’s Test:  "Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional."

This test really has three key elements:

(1)
Is the end within the enumerated scope of the Constitution?

(2)
Is there some minimal degree of fit between the means and the end – that is, is this means “appropriate” to the end?

(3)
Is there no other part of the Constitution that prohibits what Congress is trying to do?

II.
Introduction to Constitutional Interpretation

A.  Sources of Authority

· Congressional practice  People who exercize power don’t get to determine extent of that power
· Constitutional structure - C sets up a government of enumerated, limited, and supreme power
· Constitutional text - NandP, Due Process, etc. 
· Intent of the Framers
· Representation reinforcement
· Social consensus
· Conceptions of justice or morality- Sometimes court should lead society
· Tradition or precedent
· Good policy- Very difficult to legitimize; why Is court better at determining policy than the legislature.

B.
Theories of Obligation, Judicial Review, and Interpretation

1.  theories of obligation explain why we obey the Constitution.  Some examples:

· divine right

· consent

· convention

· morality (i.e., it’s a morally good constitution)

2.  theories of judicial review explain why judges get to interpret it, as opposed to other governmental officials.  Some examples:

· judicial job description (i.e., courts have to apply the highest law in cases before them)

· institutional capacity (Bickel)

· representation reinforcement – Courts should step in when there is a defect in the political process.  (i.e. Maryland’s taxing of the US Bank)
3.  theories of interpretation tell us how to figure out what the Constitution means.  Some examples:

· textualism

· originalism

· common law development

· moral theory 

C.
Originalist Theories

1.  Originalism and Consent:  You could view the Constitution as a classic social contract, and say that the authority of the Constitution – like that of the government itself – derives from the consent of the governed.


Implications:  Legal positivism, originalist interpretation


Problems:  the “dead hand”; the unrepresentativeness of the Framers

2.  Originalism and Convention: We want to be a government of laws, not of men -- so we need some kind of basic law.  The Constitution is the only such law that commands common respect -- substituting an "improved" one would cause all kinds of disagreements.  By agreeing to treat the basic structural issues as settled, we can move on to the pressing issues of the day.

Implications:  Conventionalism, interpretation based on social consensus and precedent

Note that conventionalist arguments can be made both for and against originalism.

Young – Federalist Papers are an example of what a conventionalist might use

Scalia – If we think constitution is law; we should interpret it the way we interpret any statute, we should ask what people who promellated the constitution meant.

3.
Two Kinds of Originalism:  

(a)
Original Intent:  The Constitution means what its drafters – people like James Madison – intended it to mean.

Problem: What the framers did was irrelevant and what they did was probably illegal.  

(b)
Original Understanding or Original Meaning:  The Constitution means what an ordinary person would have understood the text of the document to mean at the time it was adopted.

D.
Practical Considerations

· Error costs - Courts are not historians

· Decision costs- Tons of research

· Predictability of results

· Perception of legitimacy- Documents should mean what author meant it would mean
Handout 6 – The Lochner Era

I.
Overview

Three sets of challenges to government authority to regulate the economy:

A.
Economic Substantive Due Process:  The Court recognizes fundamental rights under the due process clause – such as “freedom of contract” – that inhibit economic regulation.

B.
Commerce Clause:  The Court resists federal economic regulation by restrictively construing Congress’s power under the Commerce Clause.

C.
Nondelegation:  The Court resists the establishment of the federal administrative state by enforcing limits on Congress’s ability to delegate authority to administrative agencies.

In this unit, we concentrate on (A) and (B).

Between the 1890s and 1937, the Court strikes down a wide variety of state and federal regulatory statutes.  Then, perhaps in response to FDR’s court-packing plan, the Court retreats.

II.
Substantive Due Process pre-Lochner
A.  Early 19th Century

· Calder v. Bull - Court rejected attack on Connecticut legislative act setting aside probate court decree that refused to approve a will.  “Legislatures have no right to take away certain rights to do certain things.”
· Fletcher v. Peck- State could not impair a contract made by private parties

· Dred Scott- Due Process; Can’t deprive citizens of property
Some cases in the state courts likewise use “due process” as a ground for invalidating regulations that threaten property or contract rights.

B.  Late 19th Century

· Munn v. Illinois- State could regulate public business

· Minnesota Rate Cases-  First Time court strikes down economic regulation
· Allgeyer v. Louisiana- For the first time Court invalidates state law on substantive due process
C.
Freedom of Contract:  “The liberty mentioned in [the 14th] amendment means not only the right of the citizen to be free from the mere physical restraint of his person . . . [but] the right of the citizen to be free in the enjoyment of all his faculties; to be free to use them in all lawful ways; to live and work where he will; to earn his livelihood by any lawful calling; to pursue any livelihood or avocation, and for that purpose to enter into all contracts which may be proper, necessary and essential to his carrying out to a successful conclusion the purposes above mentioned.” 

III.
Lochner v. New York, 198 U.S. 45 (1905) [S&G 458]

A.
Holding:  Court holds that a New York statute limiting bakery workers to sixty hours per week, or ten hours per day, unconstitutionally interferes with the freedom of contract of bakery workers and their employers.

B.
Holmes, J., dissenting:  “A constitution is not intended to embody a particular economic theory . . . .  It is made for people of fundamentally differing views. . . . .  I think that the word liberty in the Fourteenth Amendment is perverted when it is held to prevent the natural outcome of a dominant opinion, unless it can be said that a rational and fair man necessarily would admit that the statute proposed would infringe fundamental principles as they have been understood by the traditions of our people and our law.”

C.  Where Did the Court Go Wrong?

Some possibilities:

1.
“Liberty” under the 14th Amendment doesn’t include “liberty of contract.”

2.
Even if “liberty” includes “liberty of contract,” the Due Process Clause guarantees only fair procedures.

3.
Even if there is substantive protection for liberty of contract, the Court blew the means/ends analysis by applying too rigorous a standard.

4.
The Court inappropriately held that the “labor law” justification was an illegitimate end.

D.
Did the Court Go Wrong? - this is a restriction of liberty and hurts poor bakers and the public by eliminating opportunities at employment and raising price of bread.  But its hard to tell difference between policy and law; we get a very inconsistent pattern of results.  

IV.
The Lochner Heyday

A.
Kinds of Laws Struck Down

· maximum hours (Muller v. Oregon) – shows by persuasion of the brief that the court is really doing policy; upheld
· “yellow-dog” contract restrictions; struck down
· minimum wages (Adkins rules minimum wage unconstitutional relying on freedom of contract and the 19th amendment); struck down; Eventually overruled by West Coast Hotel; no freedom of contract in constitution.

· price regulation- Court of Lochner era imposed variety of restraints on laws that interfered with free market controlling prices.  Munn v. Illinois was read to mean rate regulation permissible only for businesses “affected with a public interest” Nebbia upholds price fixing for milk
· business entry restrictions – Court invalidated restraints on competition
B.
Inconsistent Results:  Note that the Court upheld as many statutes as it struck down during this period.

Handout 7 – The Commerce Clause in the Lochner Era

I.
The Evolution of Commerce Clause Doctrine – Overview

A.
Dual Federalism and Concurrent Jurisdiction

(1)
Dual Federalism seeks to divide the world into two separate spheres of regulatory jurisdiction, with state and federal authority exclusive within their respective spheres.

Ex: The Federal government has exclusive authority over foreign affairs; the States have exclusive authority over family law.

(2)
Concurrent Jurisdiction recognizes both state and federal authority to regulate most subjects.  The question then is how to identify and resolve conflicts between federal and state activity.


Ex:  Both the States and the Federal government may regulate most commercial activity, but federal law prevails under the Supremacy Clause in the event of a conflict. 

B.
Formalism and Realism

(1)
Formalism:  The Court examines the statute and the regulated activity to determine whether certain objective criteria are met.  Actual economic effects or legislative motive are unimportant.

(2)
Realism:  The Court focuses on actual economic impact of the regulation or the actual motivation of Congress.

II.
Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824) [G&S 159]
A.
Three Kinds of Cases involving the Commerce

(1)
Affirmative Commerce Clause:  What are the limits of Congress’s regulatory power?

(2)
“Dormant” Commerce Clause:  To what extent does the grant of power to regulate commerce to Congress preclude the states from regulating commerce, even when Congress has not acted?

(3)
Preemption:  When Congress has acted under the commerce power, to what extent does its action foreclose the exercise of the states’ concurrent power? 

B.
Holdings on the Affirmative Commerce Power:  Three important points come out of Gibbons:

(1)
“commerce” includes things besides buying and selling, such as navigation.

(2)
“commerce” may still be “among the several states” even though it occurs within state borders.

(3)
“commerce among the several states” does not include wholly intrastate commerce.

Marshall: enumeration of power implies an unimplied power; power over interstate commerce supposes no power in intrastate commerce

Young: When drawing a doctrinal line need to make sure something is in or something is out.  CC can not be interpreted too broad/too narrow as to make it meaningless.

III.
The Lochner Era

A.
Two Sets of Cases

(1)
Economic Regulation cases, in which Congress is trying to regulate somewhat more broadly than strictly commercial transactions involving more than one state.  Ex:  E.C. Knight (Congress can not reach monopoly in “manufacture” under Sherman act; note this was a statutory interpretation case; formal argument), Shreveport Rate Cases (Congressional authority sustained over intrastate rail rates that discriminated gainst interstate railroad traffic).

(2)
Social Regulation cases, in which Congress is trying to achieve certain social or moral ends through banning interstate transportation of certain people or goods.  Ex:  The Lottery Case; Hammer v. Dagenhart.

B.
The Economic Regulation Cases

1.
The E.C. Knight Line:  Two important limits on the commerce power:

(a)
“commerce” is narrowly defined to exclude manufacturing, agriculture, etc.

(b)
the effect of an activity on interstate commerce must be direct, not indirect.

2.
The Shreveport Rate Case Line:  Congress can regulate where interstate and intrastate commerce are so intertwined that one can’t regulate the former without regulating the latter.

3.
The Stream of Commerce Line:  Congress can regulate intrastate activities that are part of the “current of commerce” between different states.  See Stafford v. Wallace.

C.
The Social Regulation Cases

1.
The Early Cases:  Congress may use its enumerated power to ban interstate shipment, regardless whether its motive is to regulate immoral activity.  See, e.g., Champion v. Ames (Congress can regulate transport of lottery tickets).

2.
Hammer v. Dagenhart, 247 U.S. 251 (1918) (Child Labor Case):  The Court eventually holds that Congress may not ban interstate shipment when the regulation of interstate commerce is simply a pretext to make life difficult for a business it can’t regulate directly, and where the goods shipped interstate are not themselves harmful.  EVENTUALLY OVERRULED BY DARBY
Distinction from Lottery cases is that interstate transportation was necessary to accomplishment of the evil.  

Handout 8 – The New Deal Crisis

I.
The Court Threatens the New Deal

A.
Three Types of Challenges to New Deal Legislation

(1)
economic substantive due process – e.g., Lochner, Morehead v. Tipaldo 

(2)
commerce clause – e.g., Railroad Retirement Bd. v. Alton RR, Schechter, Carter Coal
(3)
delegation – e.g., Panama Refining, Schecter, Carter Coal

Because the New Deal is primarily federal legislation, the most important cases in this period involve (2) and (3).

B.
The Justices

(1)
The Conservative “Four Horsemen”: Sutherland, McReynolds, Butler, and Van Devanter

(2)
The Liberals: Chief Justice Charles Evans Hughes and Justices Cardozo, Stone, and Brandeis

(3)
The Swing Vote:  Owen Roberts


Note that some of these cases are not 5-4.  E.g., Schechter.

C.
A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935) [S&G 131]:  The Court strikes down the National Industrial Recovery Act, which allowed boards of private businesses to develop "codes of fair competition," which were then approved by the President.  These codes were held unconstitutional as applied to wages and hours in the chicken slaughterhouses of NYC, based on their indirect effect on interstate commerce.

Cardozo, J., concurring:  "[There] is a view of causation that would obliterate the distinction between what is national and what is local in the activities of commerce.  Motion at the outer rim is communicated perceptibly, though minutely, to recording instruments at the center.  A society such as ours 'is an elastic medium which transmits all tremors throughout its territory: the only question is of their size.'  . . .  The law is not indifferent to considerations of degree. . . .  To find immediacy or directness here is to find it almost everywhere."

B.
Carter v. Carter Coal Co., 298 U.S 238 (1936) [S&G 133]:  The Court strikes down the Bituminous Coal Conservation Act of 1935, which permitted local coal boards to set minimum prices and administer collective bargaining agreements that would bind all mine operators in the area.  The Court again relies on an indirect effect rationale.

II.
The Court-Packing Plan [S&G 135]

The Proposal:  Add one additional justice for each justice over seventy years old, up to a total of 15 justices.  The original rationale given is to “help” the older justices keep up with their workload.

Alternatives Proposed in Congress:  Amend the Constitution to allow Congress to overrule Supreme Court decisions by supermajority vote.

The “Switch in Time”:  While the plan is under consideration in the Senate, Justice Owen Roberts defects from the conservative majority and votes to uphold major new deal legislation in West Coast Hotel v. Parrish (upheld state minimum wage lawfor women) and NLRB v. Jones & Laughlin(NLRB finds companies engaged in unfair labor practices; this is found not to overstep constitutional limits).
Aftermath:  The “Four Horsemen” retire shortly thereafter, producing solid pro-New Deal majorities in Wickard and Darby.

III.
The Court backs down

A.
Federalism – NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937) [S&G 137]:  Abandons direct/indirect distinction in favor of “substantial effects” test; notes massive national economic impact from Jones & Laughlin alone.  No distinction between commerce and manufacturing with a company this big.  After NLRB it takes 55 years for another statute to be struck down outside scope of commerce clause.
Anomaly: BMW v. Gore – punitive damages get unconstitutional after certain point.  

B.
Due Process – Nebbia v. New York, 292 U.S. 502 (1934) [S&G 469]  and West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937) [S&G 471]:  In Nebbia, the Court is much more deferential to legislative judgments in applying the rational basis test; Milk not a utility but central to lives; interpreting public interests broadly.  Poor dairy farmers are like tired bakers.  Legilsative report says we need price supports…court is will to defer.  In West Coast Hotel (State can level playing field between employers and employees…we still have a rational basis test, but very deferential in economic cases), the Court overrules Adkins v. Children’s Hospital and questions the very idea of freedom of contract.  
C.
Contracts Clause – Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S. 398 (1934) [S&G 500]:  Constitution is in fact worred with debt forgiveness decisions of state legislatures.  There is distinction between right and remedy.  Right- get the money; remedy: no foreclosure.  The Court applies very deferential review to state law changing rights of mortgage holders to foreclose.
Reconcile Blaisdell with Scheter – NIRA does not seem to be helping where as this act by state  of Minnesota does.  In cases where you can go either way you’ll see judges policy judgements creeping in.    
Note the timing:  The tide shifts in some areas prior to 1937.

Young: But the issues change and the justices who are appointed (Frankfurter, Black) all go on divergent tracks.  Shows there is a limit on presidential power as it is expressed in court appointment.  

Handout 9 – Rationality Review and the Double Standard

I.
Rationality Review

A.
A Typical Statement:  “On rational-basis review, a classification in a statute . . . comes to us bearing a strong presumption of validity and those attacking the rationality of the legislative classification have the burden "to negative every conceivable basis which might support it."  Moreover, because we never require a legislature to articulate its reasons for enacting a statute, it is entirely irrelevant for constitutional purposes whether the conceived reason for the challenged distinction actually motivated the legislature.  Thus, the absence of "'legislative facts'" explaining the distinction "on the record," has no significance in rational-basis analysis.  In other words, a legislative choice is not subject to courtroom factfinding and may be based on rational speculation unsupported by evidence or empirical data. "'Only by faithful adherence to this guiding principle of judicial review of legislation is it possible to preserve to the legislative branch its rightful independence and its ability to function.'" FCC v. Beach Communications, Inc., 508 U.S. 307, 314-15 (1993) (citations omitted).

B.
Characteristics

1.
Presumption in Favor of Legislative Factfinding 

2.
Hypothetical Rationales and Facts 

3.
No Scrutiny at All?

See, e.g., Ferguson v. Skrupa, 372 U.S. 726 (1963) [noted on p. 480] (Court says it has abandoned “the use of the ‘vague contours’ of the Due Process Clause to nullify laws which a majority of the Court believed to be economically unwise.”) 

II.
The Double Standard – Can be traced back to Stone’s footnote 4 in Carolene Products.  3 categories where constitutionality will not be presumed.
1.  Specific Constitutional Prohibitions

2.  Restrictions on political process

3.  Prejudices against minority (leads to breakdown in political process)

  Concern with majoritarian tierany but doesn’t address tierany of minority (special interest).  Could look at Lochner as special interest legislation with purpose of protecting current bakers from prospective bakers.  

A.
What We Don’t Enforce Anymore (at least pre-1995):

· economic substantive due process

· other economic rights (Contracts Clause, much of Takings Clause)

· limits on federal power

· limits on legislative delegation

B.
What We Do Enforce:

· racial and gender equality 

· personal right to privacy 

· free speech

· anti-establishment of religion

· separation of powers

C.
Three Central Questions

(1)
Has the Court overreacted?  - Were previous decision that wrong
(2)
What rights are “in” and what rights are “out”? – Is there a principle?  Text v. Unenumerated; but sometimes unenumerated rights are more important (privacy v. quartering soldiers).  
(3)
If we can define this double standard, can we also justify it?

Ely’s representational reinforcement.  Some minorities never have a shot at being part of majority than its ok for judges to step in.  Also were legal system is messed up or dissent is being clamped down.   

D.
The Carolene Products Footnote

So three categories where judicial review should be more strict:

(1)
specific constitutional prohibitions, particularly those in the Bill of Rights;

(2)
restrictions on the political process itself – such as limits on free speech or the right to vote; and

(3)
“prejudice against discrete and insular minorities.”

Handout 10 – Plessy to Brown I

I.
Two Big-Picture Issues

A.
Principle:  Are there “neutral principles” that justify a court putting an end to racial segregation?

B.
Efficacy:  Can judicial review make a difference concerning such a pervasive social problem?

II.
The Pre-Brown Law

A.
Plessy v. Ferguson, 163 U.S. 537 [S&G 637]:  The Court upholds “separate but equal” rule in 
public accommodations. 

Court says this is a reasonable regulation (acknowledging SubDProc); The colorblind constitution might not be enough either: the law has an obligation to clean up what it screwed up in the past)
Two prophetic observations:

· "What can more certainly arouse race hate . . . than state enactments which . . . proceed on the ground that colored citizens are so inferior and degraded that they cannot be allowed to sit in public coaches occupied by white citizens?" (Harlan, J., dissenting)

· "[The defendant's argument] assumes that social prejudices may be overcome by legislation, and that equal rights cannot be secured to the negro except by an enforced commingling of the two races.  We cannot accept this proposition. . . .  If one race be inferior to the other socially, the constitution of the United States cannot put them upon the same plane." (Brown, J., for the Court)

B.
Two Central Questions

(1)
What is the harm of segregation?  Is it simply that the State is treating people differently on account of their race, or that it generates damaging results for black people?
 (2)
What is the institutional capacity of courts to effect massive social change?  Pay attention to whether the Court can simply order segregation to end, or whether it must depend on a shift in the political winds before its orders have any real effect.

C.
Brown’s Precursors

1.  Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938) [S&G 639]:  The Court strikes down Missouri’s law school system, which required segregated education for whites and blacks.  The all-white University of Missouri provided a law school, while the black university, Lincoln University, did not.  Missouri law provided for sending black residents to law schools in neighboring states and paying their tuition there.  The Court rules that the State must provide equal facilities wihin the state.

2.  Sweatt v. Painter, 339 U.S. 629 (1950) [discussed at S&G 641]:  The Court requires the UT law school to admit a black student, because the black law school was not in fact equal.  The Court takes into account intangible factors like reputation and networking.

3.  McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950) [noted at S&G 641 n.4]:  The Court strikes down program segregating a black student within the white school – he was forced to sit in a special seat, prohibited from dining with other students in the cafeteria, and had to sit at a special table in the library.  The Court held that these restrictions "[impaired] and [inhibited] his ability to study, to engage in discussion and exchange views with other students, and, in general, to learn his profession."

III.
Brown v. Board of Education of Topeka (Brown I), 347 U.S. 483 (1954) [S&G 639]

A.
What’s the Rationale?  Some possibilities:

1)
Education is too important to permit segregation.- 14th amendment is subject of rearguement but is inconclusive.  Education is more important than it was at the time of the 14th ratification.  
2)
Segregated education hurts the educational development of black children- psychological effect are noted in DC record and relied on for finding of not equal
3)
Segregation violates freedom of association
4)
Segregation stigmatizes black people
B.
Brown and “Neutral Principles”:  Young: Facts show this is a completely principled decision.  14th says treat blacks equally; segregation prevents that.  
C.
What Does Brown Mean?  At least two possibilities:

1)
State-enforced segregation is illegal 
2)
Educational equality can be achieved only if blacks and whites go to school together – Justice Thomas’s argument that Brown is a racist decision
D.
Brown's Federal Cousin -- Bolling v. Sharpe, 347 U.S. 497 (1954) [S&G 643]:  The Court uses the 5th Amendment’s Due Process Clause to extend Brown to federal segregation in the District of Columbia.


Note that this is an instance of reverse incorporation of the 14th Amendment’s Equal Protection Clause to bind the federal government.

Handout 11 – Brown II and the Efficacy of Judicial Review

I.
Brown v. Board of Education of Topeka (Brown II), 349 U.S. 294 (1955) [S&G 645]

A.  The Holding on Remedy

· Remedies are to be guided by equitable principles – lot of flexibility to issue injunctions; tailor circumstances for particular case.  
· The Court will tolerate some delay – Administrative issues can be ironed out.  
B.
The Results of Courts Acting Alone:  Between 1956 and 1964, the results of judicial orders varies by region:
· Border States: The number of black children in school with whites rose 15.2% throughout the border, and 28.1% if we exclude D.C. (which was less segregated to start with).

· Deep South:  Ten years after Brown, only 1.2% are attending school with whites.  Leaving out Texas and Tennessee, the figure drops to less than 0.5%.

C.
Criticisms of Brown II:  Some possibilities:

1.
If segregation is unconstitutional, then any continued segregation is intolerable.

2.
Brown II encouraged white resistance by failing to demand an immediate remedy. 

3.
Brown II overstated the administrative difficulties of desegregation.

4.
The Court should never have referred the task to the lower courts.

II.
Congressional and Executive Action

A.
1964 Civil Rights Act
· bans private discrimination in employment and public accommodations

· permits DOJ to bring desegregation suits against school districts

· conditions federal financial assistance on recipient’s agreement not to discriminate based on race

B.
1965 Elementary and Secondary Education Act

· provides huge pot of money to school districts with low income children

· Dept. of Health, Education, and Welfare regulations cut off federal funds to school districts that aren’t desegregating

C.
Results of Political Branch Action

· In the border states, the decrease in segregation is even greater than under the courts acting alone.

· In the South, we have 91.3 percent desegregation by 1972.

III.
Judicial Efficacy – the Hollow Hope? 
Some possible views on judicial efficacy:

A.  Dynamic Court:  Courts play an important and effective role in effecting social change.

B.  Constrained Court:  Judiciary is the “least dangerous branch”; courts “can do little more than point out how actions have fallen short of constitutional or legislative requirements and hope that appropriate action is taken.”

“A closer examination reveals that before Congress and the executive branch acted, courts had virtually no direct effect on ending discrimination in the key fields of education, voting, transportation, accommodations and public places, and housing. . . .  Only when Congress and the executive branch acted in tandem with the courts did change occur in these fields.”  Rosenberg, packet at 83.

C.  Catalyst Court?  Courts help trigger actions by the political branches that bring about important social change.

Young: Don’t slight contributions of non-judicial activists.  Brown did probably galvanize movement.

Handout 12 – The Right to Privacy

I.  Three Precursors

A.  Meyer v. Nebraska, 262 U.S. 390 (1923) [S&G 508]:  The Court strikes down a state law forbidding the teaching of foreign languages to young children.  “Liberty” includes “not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.”

B.Pierce v. Society of Sisters, 268 U.S. 510 (1925) [S&G 509]:  Court strikes down a law mandating that children attend public schools on similar grounds.  Same standard as Lochner and this is pre 1937.  
C.  Skinner v. Oklahoma, 316 U.S. 535 (1942) [S&G 509]:  The Court uses equal protection to protect a fundamental interest in procreation and bodily integrity, striking down a mandatory sterilization law for persons convicted of a third felony involving moral turpitude.  First time we see anything approaching individual right but it is decided on equal protection grounds.  Justice Douglas “this concerns procreation and there is no redemption for individual whom the law touches…forever deprived of basic liberty.”  First time we see term “strict scrutiny”
II.
Four Theories of "Privacy" in Griswold

A.  The "Penumbra" Theory (Justice Douglas):  The right to privacy is found in the "penumbras" of the First, Third, Fourth, and Fifth Amendments.  "Penumbras" represent the freedoms necessary to make the enumerated rights viable.

B.  The Ninth Amendment Theory (Justice Goldberg):  The right to privacy is protected by the Ninth Amendment, providing that "[t]he enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people." So there are other rights framers thought were fundamental although he does not believe in incorporation.
C.  The Substantive Due Process Theory (Justices Harlan & White):  Privacy is a "fundamental" traditional liberty incorporated into the Due Process Clause of the Fourteenth Amendment.  Also there are other means to deter infidelity that would be less restrictive on freedoms expressed (strict scrutiny)
D.  The "Enumerated Rights and That's It" Theory (Justice Black):  "I like my privacy as well as the next one," but the Constitution simply doesn't protect unenumerated rights.

III.
Privacy and Neutral Principles

Question:  Are the theories proposed in Griswold “neutral” in Wechsler’s sense?  In Bork’s?

Bork says SC should never make fundamental values; this is undemocratic. Griswold unprincipled in that derives new constitutional right. Substdueproc. Requires courts to say which liberties may be infringed by majorities and which may not

It may help to consider the neutrality of the following two ways of formulating the principle:

1. The government may not interfere with acts done in private.

2. The government may not prohibit the use of contraceptives by married couples.

IV.
The Transformation of "Marital" Privacy:

A.
The Griswold Formulation:  The Connecticut contraceptive law is unconstitutional because it 

(1) purports to regulate intimate relations between husband and wife, and 

(2) is a prohibition on use of contraceptives, which might be enforced by actual invasion of the home.

B.
Eisenstadt and Carey:  The Court strikes down laws that 

(1) are applied to unmarried persons, and 

(2) involve restrictions on sale of contraceptives only.

C.
Two Moves that Accomplish this Shift:

1.
The Equal Protection "Lever":  Once a right is defined for married persons as a traditional liberty protected by substantive due process, the Court holds that the Equal Protection Clause requires that right to be extended to all persons, married or single.

2.
Reformulation of "Privacy" as an Individual Right:  Justice Brennan says in Eisenstadt that "[i]f the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child."

Massachusets law has unreasonable deterrence rational (birth of unwanted child as punishment) and the general health rationale is unfounded (prohibit safe contraceptives, fail to prohibit dangerous ones used by married people)

Carey v. Popuation Services:

Holding: Court strikes down NY prohibition on sale or distribution of contraceptives to minors.  Strict scrutiny “comes out of the closet” and allows judges to say we’re not persuaded by justifications for this law.  
Handout 13 – Abortion and the Common Law Method

I.
Overview

A.
Three Questions in Roe

1)
Where does the abortion right come from?

2)
What countervailing interests does the State have in regulating abortion?

3)
What's with this trimester framework?

B.
Two More Questions in Casey

1)
Does the joint opinion do a better job of explaining the basis for the abortion right?

2)
If Roe was wrong as an initial matter, what role should stare decisis play in deciding whether to overrule it?

II.
Roe v. Wade, 410 U.S. 113 (1973) [S&G 521]

A.
Possible Justifications for the Abortion Right

· Tradition – doesn’t seem to take us very far
· Precedent – but holdings in Griswold about condoms in bedroom not procreation in general
· Personal Autonomy – Young: historically privacy of body not well protected
· Bodily Integrity

· Equal Protection – but EP only bars discrimination when similarly situated parties; requires showing of discriminatory intent, and is only subject to intermediate scrutiny
· Representation Reinforcement – But women are the majority
Young: Hard to bring these abortion cases in line with privacy since whole point of making abortion legal is so that it can be done not in private.

B.
The State’s Interests

1)
discourage illicit sex

2)
protect women from hazardous procedures – can do this without banning procedure of abortion all together
3)
protect prenatal life – But intra-textual and intent arguments preclude fetus having person status
All are legitimate but only 2 and 3 are said to be compelling

C.
The Trimester Framework

First Trimester:  No regulation, period.

Second Trimester:  States may regulate abortion procedures in ways that are reasonably related to maternal health.

Third Trimester:  State may regulate or forbid abortion except when necessary to preserve the life or health of the mother.

III.
Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992) [S&G 537]

A.
The Pennsylvania Statute 

· a woman seeking an abortion must give informed consent to the procedure, 24 hours after being provided with certain information;

· minors may not obtain an abortion without informed consent of a parent, with a judicial bypass option available;

· a married woman seeking an abortion must certify that she has notified her husband;

· the preceding three requirements may be avoided only in the event of a "medical emergency"; and

· facilities providing abortion services must report certain information to public authorities.

B.
The Votes and Opinions

· The Joint Opinion (signed by O'Connor, Kennedy, & Souter):  Reaffirms Roe's "essential holding," but upholds all the provisions of the PA law except for the spousal notification provision.

· Blackmun and Stevens:  Concur in the portions of the joint opinion reaffirming Roe, and concur in the judgment as to striking down the spousal notification provision; dissent as to the other provisions.

· Rehnquist, White, Scalia, & Thomas:  Concur in the judgment upholding all but the spousal notification provision; dissent as to spousal notification; and don't join any of the joint opinion's reasoning.

C.
Reaffirming Roe? The joint opinion reaffirms the "essential holding" of Roe:

· A recognition of the right of the woman to choose to have an abortion and to obtain it without undue interference from the State.

· A confirmation of the State's power to restrict abortions after fetal viability, if the law contains exceptions for pregnancies which endanger a woman's life or health.

· The principle that the State has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus that may become a child.

But the joint opinion junks:

· The trimester framework, and

· The "strict scrutiny" analysis of abortion regulation.

D.
The Stare Decisis Analysis:  The joint opinion's stare decisis inquiry involves four basic questions:

1)
Whether Roe's rule has proven "unworkable"; - There had been many cases during the time period between Roe and Casey.  
2)
Whether people have significantly relied upon it; - Young doesn't buy it; probably related to a sense of personal autonomy
3)
Whether the law in the intervening years has evolved in such a way as to erode Roe's doctrinal underpinnings; - None of essentialstuff has been overruled.  
4)
Whether time has overtaken Roe's factual assumptions - Abortions are safer but viability comes earlier...but they say these fact changes do not go to central holding

But there's also a fifth factor in this case:

5) 
The impact of overruling a decision "resolving" a social controversy on the Court's legitimacy -Only 2 comparable episodes

1.  Overruling Lochner in West coast Hotel

2.  Overruling Plessy in Brown

If we overrule Roe would that be a comparable act.  

Young:  But in those cases facts had changed since both decided.  Leave it to you to figure out whether that was actual reason for change.  Overruling the above 2 cases seems to make sense under the "unworkable criteria" so why do we need a factor 5?

3 kinds of noninterprative review from footnote 46 of “Unwritten Constitution”

1.  Where courts have created rights aren’t there (Griswold, Casey); no textual guidance

2.  Where courts have made rights apply in more places than originally targeted (incorporation, privacy)

3.  Cases involving broadening of content (subdueproc); gives more specific content to general principle (equal protection means no segreg in schools)

Additional Observations

1.  Courts role in abortion dispute has NOT been settled (Taney was sorry and so will you)

2.  Not clear how public pressure should count; it wil lalways look like you're pandering

3.  Casey proves its not just all politics

4.  Proves you can not change decisions by changing the court

E.
Alternative Rationales:  Justices Blackmun and Stevens each offer an alternative theory for Roe:

1.  equal protection

2.  establishment of religion

IV.
Common Law Constitutionalism

A.  The Basic Idea:  History and text are important, but judges should place a great deal of reliance on judicial precedent in determining constitutional meaning.  And incremental judicial development of constitutional norms can, in some circumstances, elaborate upon and go beyond the plain text.

B.  Contrasts with Originalism

1.  stronger reliance on precedent

2.  focus on the whole arc of our history, not just “snapshots” in 1789 or 1868

3.  acceptance of incremental change in the Constitution’s meaning over time - originalist have static meaning absent amendment)
In Casey we can apply this common law method in the following way:

Right to Privacy + Right to marriage defines Due Process Clause

Problems:

1.  If precedent liquidates meaning of constitution you can never overrule precedent.  (However you could make argument all other cases are inconsistent with Roe)

2.  Trusts judges with a great deal of authority

Possible Objections

1.  Judicial Restraint:  Does common law constitutionalism constrain judges less than other methods?

2.  Democracy:  Does common law constitutionalism transfer power from the constitutional founders and from contemporary legislators (both of which groups have a democratic pedigree) to unelected judges?

Handout 14 – Introduction to Federalism

I.
Three Basic Questions

1.
What functions does the Constitution allocate to the Federal Government, and what functions does it reserve to the States?

2.
What institution -- i.e., Congress and the President, or the Judiciary -- is best suited for enforcing whatever limits on federal power exist?

3.
Where the federal government has power to act, should it nonetheless leave the issue to the States as a matter of policy?

II.
The Political Theory of the Federalist

A.
The Antifederalist Critique of the Constitution

· The proposed national government is too big, too far removed from the people, and too likely to be dominated by selfish interests or “factions.”

· Republican government – that is democratic government by a group of virtuous citizens making decisions together for the common good – can only flourish in small communities.  

B.
The Federalist Response:  James Madison, Alexander Hamilton, and John Jay collaborate on The Federalist Papers in an attempt to influence the ratifying convention in the state of New York.  


These essays propose an innovative solution to the Antifederalists’ problem of faction:  If you can’t trust human nature – and you can’t – then you have to come up with institutional safeguards that limit and offset people’s selfish private interests.

C.
Federalist 10:  Faction is best controlled in a government of large size:  (1) it makes it hard for a faction to become a majority and take over; and (2) it tends to ensure that “the better sort” of people will achieve prominence.


“Extend the sphere and you take in a greater variety of parties and interest; you make it less probable that a majority of the whole will have a common motive to invade the rights of other citizens; or if such a common motive exists, it will be more difficult for all who feel it to discover their own strength and act in unison with each other.”

D.
Federalist 51: Federalist 51 introduces the idea of specific institutional checks which prevent the accumulation of too much power in any one place.  These checks pit the selfish interests of politicians one against another in order to maintain the overall balance of power.

The scheme creates a “double security” by combining separation of powers and federalism: 


“In the compound republic of America, the power surrendered by the people is first divided between two distinct governments, and then the portion allotted to each subdivided among distinct and separate departments.  Hence a double security arises to the rights of the people.  The different governments will control each other, at the same time that each will be controlled by itself.”

E.
Two Concluding Thoughts

· It’s hard to get much done in this system.  There are so many roadblocks to the exercise of power that this can’t be an efficient way to run a railroad.

· Neither constitutional rights nor judicial review is explicitly mentioned in this framework.

III.
The Values of Federalism

A.
Reasons to Favor State Authority

· Public Participation and Accountability - easier to get involved; but the way the news is structured we know more about our national reps than our state reps
· Diversity - Can go where laws are to your liking; but even without moving letting different majorities make different policies will make more people than one rule source for everybody
· State Competition - for business (taxes low); good educational system
· State Experimentation - laboratory for democracy
· Administrative Efficiency - same rule may not make sense in every jurisdiction
· Diffusion of Power - divide sovereignty; keeps any part of government from becoming too powerful.  Political circulation is fostered.  
B.
Federalism vs. Decentralization: What’s the difference?  How many of the advantages listed above stem from decentralization, and how many would require actual federalism?


States have rights only under federalism and you would lose diffusion of power if only decentralization

Young: All these advantages rely on states being functioning and viable governments and if we don't have states in that way then they might cease from being viable.  

C.
Reasons to Favor National Authority

· Legal Uniformity - differences in legal regimes would lead to problems for big companies
· Externalities and Spillover Effects - Like Marbury's argument in McCullough; but not all spillover effects are bad
· Race to the Bottom - if one state outlaws child labor for example then companies might pull up stakes and go somewhere else
· Administrative Efficiency and Concentration of Expertise - Don't want to duplicate effort, why have 50 EPAs
· Mitigation of Faction - Harder to capture a large national government, though it might be easier to just capture a state government.  However, special interests can not focus on one government to lobby
· Protection of Individual Rights - this has been the biggest role in this area.  Madison's argument all over again, factions can run amok individual rights
D.
The Argument from Fidelity:  We might also argue for a particular balance between federal and state power not based on any judgment that federal or state power is a good thing, but rather on the view that the Constitution mandates a particular balance and we have an obligation to adhere to that balance until the Constitution is amended.  

E.
Institutional Alternatives
1.
"Cooperative" Federalism:  Federal and state regulators share authority over a particular field, often with state officials primarily implementing policies set at the federal level.  State regulators, for instance, may develop plans for implementing standards set in Washington, and may receive substantial federal funding for doing so.

2.
Interstate Compacts:  The Constitution permits states to agree – with Congressional approval – to adopt certain rules or to establish certain common regulatory bodies.  The New York/New Jersey Port Authority is an example.  

3.
Uniform Laws:  Sometimes the States develop uniform rules that are then adopted individually by States that want to participate.  The Uniform Commercial Code is an example.

Handout 15 – The Term Limits Case

I.
U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995) [S&G 107]

A.
Two Issues

(1)
whether States may add to or alter the qualifications for federal legislative office enumerated in the Constitution; and

(2)
if not, whether Amendment 73 is still valid as a ballot access restriction rather than as an outright disqualification.

B.
The Qualifications Clauses 

Art. I, § 2, cl. 2: “No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.”

Art. I, § 3, cl. 3: “No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.”

So in both cases, the Constitution imposes three requirements: (1) age; (2) citizenship; (3) residence.

See also Art. I, § 5:  “Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members . . . .”

C.
The 10th Amendment’s “Reserved” Powers

U.S. Const. Amend. X:  “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.” 

Joseph Story, Commentaries on the Constitution of the United States § 627 (3d ed. 1858):  “[T]he states can exercise no powers whatsoever, which exclusively spring out of the existence of the national government, which the constitution does not delegate to them . . . .  No state can say, that it has reserved, what it never possessed.”

Holding: Power to add qualifications is not within original powers of States and thus not reserved and even if States did possess original power, we conclude Framers intended C to be exclusive source of qualifications for members of Congress and that divested States of any power to add qualifications

Dissent argues the default rule is when a power isn't listed Federal Government doesn't have it but States do.  And since C is silent on this question the State should have this power.   
Decision depnds on Powell which says Congress has no power to alter qualifications in the text of the Constitution
D.
Democratic Principles

(1)
Egalitarianism: Anybody ought to be able to run for Congress. 

(2)
Freedom of Choice: The people ought to be able to vote for whomever they choose.

(3)
Popular (Dual) Sovereignty:  “the right to choose representatives belongs not to the States, but to the people.”

E.
Some Final Thoughts on Term Limit
(2)
Historical and structural debate occurs at different levels of generality. 
Framers intent was that C be exclusive source of qualifications
Power to add qualifications not in original powers

Elections Clause grants States authority to create procedural regulations

Independent relationship between people and state, people and national gov.

(3)
Is the Court’s view of the relation of federal representatives to their constituents consistent with the “political safeguards of federalism” argument?
No since the representatives are not there to protect the interest of their states but rather the interests of the people in their state
(4)
Note the persistence of foundational debate. 

(5)
The voting alignments:  Compare, e.g., the following:

Term Limits (States lose): Majority (Stevens, Souter, Ginsburg, Breyer, Kennedy); Concurrence (Kennedy); Dissent (Thomas, Rehnquist, O’Connor, Scalia). 

Lopez (States win): Majority (Rehnquist, O’Connor, Scalia, Kennedy, Thomas); Concurrence (Kennedy, w/O’Connor); Dissent: Stevens, Souter, Ginsburg, Breyer).

Handout 16 – The Commerce Clause after the New Deal

I.
The Beginning of the Modern Era
A.
NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937) [S&G 137]:  Abandons direct/indirect distinction in favor of “substantial effects” test; massive national economic impact from Jones & Laughlin alone

Young: Court leaves 2 limits


1.  Maybe Jones is just so huge and thats the reason for the flop

2.  Maybe there will still be we'll enforce, but just giving more latitude to Congress

B.
Wickard v. Filburn, 317 U.S. 111 (1942) [S&G 142]:  Substitutes aggregation principle – consider economic effect of whole regulated class of activity, not individual instance – for large individual economic effect

C. 
United States v. Darby, 312 U.S. 100 (1941) [S&G 140]:  Two aspects of the statute:

(1)
prohibits interstate shipment of goods made by workers not complying with wage & hour requirements; and

(2)
imposes wage & hour requirements directly on workers engaged in making goods for interstate commerce.

IMP: Since 1 is Constitutional then it follows that number 2 is 
a necessary and proper means to enforce 1


Interstate Shipment:  Court overrules Hammer v. Dagenhart; returns to Champion v. Ames

Wage & Hour Regulation:  Two alternative grounds:

(1)
regulate wage & hours as necessary & proper means to facilitate interstate shipment ban; and

(2)
wage & hours themselves have substantial effect on interstate commerce.

II.
The Elastic Commerce Clause

A.
Maryland v. Wirtz, 392 U.S. 183 (1968) [S&G 144]:  Congress amended the Fair Labor Standards Act to directly regulate wages and hours for every employee "of an enterprise engaged in commerce."  The Court upholds this under Wickard.

Drops insterstate shipment argument entirely and introduce enterprice concept; not just the manufacturing guys but everyone is covered; Covers private and public enterprise

B.
Perez v. United States, 402 U.S. 146 (1971) [S&G 148]: Court upholds federal criminal statute prohibiting loansharking.  Court emphasizes findings that this class of activity has effects on interstate commerce.

C.
Hodel v. Virginia Surface Mining Ass'n, 452 U.S. 264 (1981) [S&G 144]:  Court upholds federal regulation of strip mines.  Question is whether Congress could rationally have found an effect on commerce.

Young: This is a much more deferential standard

III.
The 1964 Civil Rights Act Cases

A.
The Civil Rights Cases:  In the Civil Rights Cases, 109 U.S. 3 (1883), the Court struck down the Civil Rights Act of 1875, which had barred discrimination in public accommodations pursuant to Section 5 of the Fourteenth Amendment.  The Court held that the Fourteenth Amendment did not reach private discrimination.  This arguably foreclosed use of § 5 in the 1964 Act.

B.
Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964) [S&G 146]  and Katzenbach v. McClung, 379 U.S. 294 (1964) [S&G 146]:  The Court rejects “pretext” arguments and holds that the 1964 Civil Rights Act is constitutional under the Commerce Clause.

Young: The final demise of Marshall's argument that pretext will not be tolerated; There is an easy commerce argument but everyone knows this is not the reason for the regulation
Handout 17 – National League of Cities, Garcia, and 

the “Political Safeguards of Federalism”

I.
Generally Applicable Laws and the National League of Cities Doctrine

A. Internal vs. External Limits on Federal Power

1)
Internal Limits derive from the power being exercised itself; they are generally based on the idea of enumerated powers.  E.g., the Commerce Power only covers interstate commerce.

2)
External Limits may exist even when Congress is exercising a valid enumerated power.  E.g., the National League of Cities doctrine barred federal regulation of the states even when it involved commerce.
B.
National League of Cities v. Usery, 426 U.S. 833 (1976) [S&G 175]:  The Court holds that the FLSA cannot be validly applied to regulate the wages and hours of certain state employees.

From WestLaw: they operated directly to displace states' ability to structure employer-employee relationships in areas of traditional government functions, such as fire prevention, police protection, sanitation, public health, and parks and recreation, in that Congress had sought to wield its power in fashion that would impair states' ability to function effectively within federal system and that exercise of congressional authority did not comport with federal system embodied in Constitution. 

The National League of Cities test (as stated in Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 287-88 & n. 29 (1981)):

(a)
the challenged statute must regulate the States as States;

(b)
the federal regulation must address matters that are indisputably `attribute[s] of state sovereignty';

(c)
the States' compliance with the federal law must directly impair their ability `to structure integral operations in areas of traditional governmental functions'; and

(d)
there must not be any overriding federal interest advanced by the regulation.

C.
Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985) [packet]:  The Court overrules National League of Cities.  The majority concludes that the prior doctrine is unworkable for two reasons:

(1)
It’s impossible to define “traditional governmental functions” in a consistent and principled way.

(2)
The Constitution simply doesn’t impose substantive limits on federal power that are enforceable by courts – the only safeguards are the political process itself.  See Wechsler, Choper.
Blackmun's worried that when you ask judges to come upwith substantive limits they'll never be very determinative.  They'll end up holding up what they perceive as good policy.  

D.
What's Left after Garcia? The majority suggests two things:  

(1)
Interference with the "political safeguards" of federalism may warrant judicial intervention; and

(2)
Congress can't destroy the States' "independent existence."

Court says federal system is guaranteed by structure of federal government not by anything in the Constitution. 
Interestingly the discussion about the political safeguards here is totally inconsistent with the majority reasoning in Term Limits.  If the people should have an independent relationship with their federal and local officials then it should not be the case that the national officials are affected by the state officials wants.     

E.
Gregory v. Ashcroft, 501 U.S. 452 (1991) (packet):  The Court replaces the National League of Cities test for unconstitutionality with a presumptive rule of statutory construction:  Where Congress legislates in a way that arguably alters the federal/state balance, Congress’s intent must be "unmistakably clear in the language of the statute." (Quoting Atascadero State Hospital v. Scanlon, 473 U.S. 234, 242 (1985); Will v. Michigan Dept. of State police, 491 U.S. 58, 65 (1989)). 

Rationale is Authority of State's people to determine qualifications for their government officials lies at heart of representattive government and guarantee clause.  And congressional interference in Missouri people's decision to establish qualification would upset constitutional balance.  
II.
The Political Safeguards of Federalism

A.
Professor Wechsler’s Argument:  See Herbert Wechsler, The Political Safeguards of Federalism, 54 Colum. L. Rev. 543 (1954) [S&G 105].

Two kinds of “political safeguards”:  
1.
Political Culture:  A consensus that national action is "exceptional in our polity, an intrusion to be justified by some necessity, the special rather than the ordinary case."

2.
Composition and Selection of the National Government:  

(a)
State-by-State Representation in Congress
(b)
State Control over Federal Electorate:  Art. I, § 2 and the 17th Amendment provide that who can vote in federal elections for Congress is a function of state law.
(c)
The Electoral College: States are the units – through the electoral college – by which the President is selected.

(d)
The Senate:
 Guarantees equal representation for each state.

B.
The New Political Safeguards: More recent work by Larry Kramer highlights two institutional factors that Wechsler doesn’t mention.  See Larry Kramer, Understanding Federalism, 47 Vand. L. Rev. 1485 (1994); Larry Kramer, Putting the Politics Back into the Political Safeguards of Federalism, 100h Colum. L. Rev. 215 (2000).
1.
Political Parties: Parties "broker state/federal relations" by "linking the fortunes of officeholders at state and federal levels, fostering a mutual dependency that protects state institutions by inducing federal lawmakers to take account of (at least some) desires of state officials."  Kramer, 47 Vand. L. Rev. at 1523.

2.
Administrative Bureaucracy: Much of federal law is administered by state officials -- such as law enforcement, housing, welfare benefits, and health care.  To this extent, state officials exercise the administrative influence on the national legislature that would otherwise go to federal bureaucrats.

C.
Political Safeguards and Judicial Review

1.
Wechsler:  “[T]he Court is on weakest ground when it opposes its interpretation of the Constitution to that of Congress in the interest of the states, whose representatives control the legislative process and, by hypothesis, have broadly acquiesced in sanctioning the challenged Act of Congress.”

2.
Choper:  The Court should preserve its political capital for individual rights cases by holding federalism cases nonjusticiable.

D.
Three Criticisms:  See generally Saikrishna B. Prakash & John C. Yoo, The Puzzling Persistence of Process-Based Federalism Theories, 79 Texas L. Rev. 1459 (2001); Lynn A. Baker & Ernest A. Young, Federalism and the Double Standard of Judicial Review, 51 Duke L. J. 75 (2001).

1. Garcia is inconsistent with Term Limits.

2. Members of Congress don’t represent state political institutions; in fact, they compete with one another.

3. Political safeguards guard only against vertical aggrandizement, not horizontal aggrandizement.

Vertical Aggrandizement is when the national government attempts to increase its own power at the expense of all the states.  E.g., federalization of crime.

Horizontal Aggrandizement is when some states seek to use the national government as a tool to impose their preferences on other states that may disagree.  E.g., fugitive slave law.

E.
Madison’s Version of the Political Safeguards:  In Federalist 45 & 46, Madison argues that federalism means a competition between the states and the national government for the loyalty of the people.  States have an advantage in this competition because:

1) They are represented in the composition of the national government (same as Wechsler’s argument) and
2) They regulate and provide employment opportunities in the areas that matter most to people on a day-to-day basis.

Implications:

1)
Preservation of meaningful state regulatory authority is important.  States need things to do.

2)
If the Feds win out because they do a better job over time, where’s the tragedy in that?  But they have to win out by playing by the rules.

Young: Now that policy is shaped through nationwide media and through administrative agencies so safeguards don't work as well

III.
Three Models of Federalism Doctrine

A. Process Federalism:  “Democracy and Distrust” for federalism – doctrinal limits should focus on defects in the political process by which states are represented in Washington, D.C. 
1.  Use of presuumptions in interpreting statutes

2.  Demand congressional findings if legislation adversely affects state authority

3.  Watch framework rules (let Congress make decisions and not federal judges)

B. Power Federalism:  Doctrine should draw substantive lines limiting Congress’s authority – e.g., Congress can’t regulate non-commercial activity.
C. Immunity Federalism:  Doctrine should focus on protecting the integrity of the state’s own institutions and immunizing them from accountability for violations of federal norms.
11th amendment does not allow states to be sued
Handout 18 – Political Safeguards and The Models

I.
A Partial Rehabilitation of the Political Safeguards

Wechsler’s theory seems to work better in practice than in theory.  Why?
Political safeguard work well for 2 reasons

1.  Sometimes state represenatives do represent state governments (maybe because they were in state government before, or political party)

2.  Its hard to get law made at federal level.  The more the federal government does not act (because its hard to get things done) then the states have more ability to do what they want.  (Procedural safeguard)
· Federal representatives do seem to care to some extent about protecting the prerogatives of state governments.

Example:  The Unfunded Mandates Reform Act

· The federal legislative process is extremely difficult to navigate, whether or not the states are meaningfully represented there.  To the extent that Congress fails to act, the field is left clear for state policy choices.

Example:  Congress’s failure to enact a federal policy on physician-assisted suicide leaves Oregon free to experiment.

We sometimes call this “the procedural safeguards” of federalism.

II.
Three Models of Federalism Doctrine

B. Power Federalism:  Power federalism imposes substantive limits on the powers of the national government.
Examples:

a. Limits on the Commerce Clause, see Hammer v. Dagenhart; Lopez.

b. Limits on the Section Five power, see City of Boerne.

C. Process Federalism:  Process federalism is designed to rely upon – and possibly also to maximize – the extent to which states are protected by the federal political process.
Examples:

a. Clear statement rules of statutory construction.  E.g., Gregory; the presumption against preemption.

b. Enforcement of various separation of powers rules that require Congress to make federal law and therefore ensure state representation.  E.g., limits on delegation of lawmaking authority to federal administrative agencies; limits on federal common lawmaking by courts.

c. Enforcement of rules that require the federal government to internalize its costs.  E.g., anti-commandeering.

d. Heightened suspicion for federal regulation of state entities where the regulation is not generally applicable.  E.g., Condon v. Reno.

D. Immunity Federalism:  Immunity federalism relieves the states of their obligations to conform to federal norms, or at least makes those norms hard to enforce against the states.
Examples:

a. 11th Amendment decisions holding states can’t be sued for money damages under federal law.

b. Habeas corpus decisions making it harder for federal courts to overturn state criminal convictions for failing to comply with federal procedural rights.

E. Choosing a Model:  We ought to ask two questions:
· Which sorts of federalism doctrines are most likely to protect the aspects of values of federalism that we care about?

· Which sorts of federalism doctrines are easiest for courts to implement?

My own view is that power federalism is very hard to implement, and immunity federalism doesn’t protect the right aspects of state autonomy.
Handout 19 – The Revival of the Commerce Clause

I.
United States v. Lopez, 514 U.S. 549 (1995) [S&G 149].

A.
The Gun-Free School Zones Act of 1990, 18 U.S.C. § 922(q)(1)(A):  Section 922(q)(1)(A) makes it a federal offense "for any individual knowingly to possess a firearm at a place that the individual knows, or has reasonable cause to believe, is a school zone."  These zones extend for 1000 feet from any school.

B.
Two Models of Limited Powers
1)
Separate Spheres:  Federal and State governments have authority over separate subjects that do not, at least in theory, overlap.  They each have the final say in their own areas.

2)
Concurrent Powers:  Federal and State spheres do overlap -- maybe even totally.  Federal authority is paramount in the areas of overlap under the Supremacy Clause.

C.
Modern Commerce Clause Doctrine:  Congress can regulate in three areas:

1)
Congress may regulate the use of the channels of interstate commerce. 

2)
Congress may regulate and protect the instrumentalities of interstate commerce, or persons or things in interstate commerce.

3)
Congress may regulate activity having a substantial relation to interstate commerce, i.e., activities with substantial effects on interstate commerce. 

D.
The Holding of Lopez:  The Chief makes three main points in explaining why the Gun-Free School Zones Act doesn't pass the "substantial relation" test.

1)
The statute doesn't regulate commercial activity.  Nor is it an integral part of a larger scheme governing commercial activity.

2)
There is no jurisdictional element which would limit the statute's reach through case-by-case adjudication.

3)
There are no legislative findings.  These are not required, but they would make it easier to conclude that the implicit judgment in the statute was correct.

Another factor is implicit:

4)
The causal chain from the regulated activity (bringing a gun to school) to the effect on commerce is simply too long.


The opinion is unclear whether these factors are independent or cumulative, or whether they are exclusive.  Some other possibilities:

5)
Congress may regulate only where there is some good reason to prefer federal action over state action – e.g., spillover effects, race to the bottom concerns, etc.

6)
The statute fails simply because it is impossible to come up with any principled rationale for excluding anything from Congress’s power if this law is OK.

E.
The Dissents

1.
Justice Breyer:  Guns in schools substantially affect interstate commerce because education is economically linked to national productivity.

2.
Justice Souter:  It is impossible for the Court to enforce limits on the Commerce Clause without falling into the same form of discredited judicial activism that characterized the Lochner period.

II.
United States v. Morrison, 529 U.S. 598 (2000) [S&G 166]

A.
Holding:  The Court strikes down the private civil suit provisions of the Violence Against Women Act.  Two distinct holdings:

1) The VAWA falls outside the Commerce Power.

2) The VAWA also cannot be justified under the Section Five power.

B.
The Commerce Holding:  The Court rejects the extensive findings by Congress, and it discounts the importance of a jurisdictional element.  The critical factor is that the regulated activity – violence against women – is not commercial in nature.

Commercial nature of the activity discussed is crucial.  This Commerce/Non-Commerce distinction is at least based on Constitution (unlike direct/indirect)

C.
The Section Five Holding:  The Court holds that Congress may not use Section Five here because the VAWA is directed at private activity.  See The Civil Rights Cases.

D. Souter, J., dissenting:  Justice Souter says two things:

1)
The Court has fallen back on its pre-1937 ways; in particular, looking to areas of “traditional state concern” is the same as dual federalism.

2)
We shouldn’t have judicial review of federalism issues at all, because “the Constitution remits them to politics.”

III.
Statutory Construction as an Alternative

A.
United States v. Bass, 404 U.S. 336 (1971) [S&G 165]:  The Court narrowly construes a federal criminal statute because a broad reading would push the limits of the Commerce Clause.

B.
Solid Wasted Agency of Northern Cook County v. United States Army Corps of Engineers, 531 U.S. 159 (2001) [S&G 165]:  The Court invalidates an administrative regulation promulgated by the corps that prohibited developing any wetland inhabited by migratory birds.  The Court said that if federal power were to extend into such a problematic area, Congress – not the agency – would have to make the decision.

Handout 20 – Congress’s Power to Enforce the Reconstruction Amendments
I.
Overview

Class notes: 

We're talking about 13th, 14th, and 15th; Section 5 says Congress has the power to enforce the provisions of this amendment;  Similar provisions in 13th and 15th but so many cases arise under the 14th.  

Religious Freedom Reformation Act - completely depends on Section 5

Section 5 power is thought to specifically override 11th amendment.  Unlike commerce clause where the states can not be liable.  
A. Text 

· Section Five of the 14th Amendment provides that “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”

The second section of the 13th and 15th amendments contain virtually identical language.

The whole notion of Civil War Amendments is about reducing State Soverignty.  There is a question about how far you can take these principles (its a compromise).  These Amedments are not made for the Courts to protect these provisions...thats why these powers come with Congressional Enumerated Power.    

· The Bingham Proposal (discussed in Boerne at p. 942) would have provided that “The Congress shall have power to make all laws which shall be necessary and proper to secure to the citizens of each State all privileges and immunities of citizens in the several States, and to all persons in the several States equal protection in the rights of life, liberty, and property.”

B. Why We Care

· The Section Five power occasionally provides enumerated power where no other power is available.  E.g., City of Boerne.
· The Section Five power also allows Congress to overcome some federalism barriers – such as state sovereign immunity – that other powers cannot.  E.g., Garrett; Kimel.
C. History

· The Reconstruction Amendments – and the War they arise out of – were aimed directly and restricting state sovereignty.
· The enforcement provisions of those amendments reflect a preference for legislative enforcement and a profound distrust of courts.
II.
The Voting Rights Act Cases

The key question in all these cases is the extent to which Congress’s power to enforce the Reconstruction Amendment goes beyond simply doing by statute what a court might do by judicial decision. 

Any time you want to change your voting rules with Justice Department.  

A. Remedial Powers:  Everyone agrees that Congress may devise remedies for racial discrimination and other constitutional violations that go further than what a court would ordinarily prescribe.  For example:
· Complex Remedies:  Courts generally just strike down the offending provision.  Congress can prescribe much more intricate remedial mechanisms, such as the “preclearance” provision in § 5 of the Voting Rights Act.  See South Carolina v. Katzenbach, 383 U.S. 301 (1966) [S&G 927].

SC v. Katzenbach - Congress can affirmately fashion specific remedies for violations of 15th Amendment.  Applies rational test to the coverage area of the statute.  Rationale was that target area was intentionally small number of States and political subdivisions which in most instances were familiar to Congress by name.  Even though Lassiter found that literacy tests only could be used as discriminatory devises, but in these jurisdictions they in fact are being used in a discriminatory way.  
Eventually Oregon v. Mitchell upholds nationwide ban on literacy tests.  

Preventive Remedies:  Ripeness doctrine generally prevents courts from acting in advance, but Congress may judge some actions necessary to prevent constitutional violations in the future.  See, e.g., Oregon v. Mitchell, 400 U.S. 112 (1970) [S&G 937] (upholding the nationwide ban on literacy tests in the Voting Rights Act as reasonably necessary to prevent future use of such tests to discriminate).
B. Interpretive Powers:  The scope of Congress’s interpretive powers are much more controversial.  Two different theories in Katzenbach v. Morgan, 384 U.S. 641 (1966) [S&G 930]: 
Facts: Involves Congressional statute extending right to vote to all 6th grade educated Puerto Ricans.  New York wants to say the Court has to call literacy tests unconstitutional before you act, but instead the Court says the test is whether this is equal protection legislation.
· Factual:  Sometimes courts may be reluctant to find certain factual predicates to a constitutional violation, such as discriminatory intent.  But Congress can find such facts and legislate against the constitutional violations they create.
· Substantive:  Some language in Morgan suggests that when reasonable minds differ as to what the Constitution itself means, the Court should defer to Congress.

One way ratchet idea; Congress may be able to find a violation where the courts haven't, but where the Court's have interpreted, Congress can not overrule by statute as the attempted to do in  City of Boerne.  Dickerson (can't contrast rights the Court has recognized)
YOUNG: It's hard to know when you're expanding v. contracting rights

i.e. if funding a religious newspaper might be a violation of establishment clause or a violation of equal protection whether you think its something to do or not to do.  No substitute for figuring out what constitution really says and not going forward until you do that.

III.
City of Boerne v. Flores, 521 U.S. 507 (1997) [S&G 940] - Historical Provisions prevent church building

Holds that Congress's power under § 5 is limited to "enforcing" provisions of 14th...i.e. "remedial". They cannot be contrast decree the substance of the 14th amendment.  There must be a congruence and proportionality between injury to be prevented and means adopted to that end.  
There must be a congruence and proportionality between injury to be prevented or  remedied and means adopted to  that end. 

Distinguished from SC v. Katzenbech since Evidence in record reflecting the subsisting and pervasive discrimination gave way to unconstitutional finding-and act's remedies were deemed necessary given ineffectiveness of the existing voting rights and slow costly character of case-by-case litigation.  Not so here.
A. Smith and the RFRA:  In Employment Division v. Smith, 494 U.S. 872 (1990) [S&G 1462], the Court held that a state may burden religious practices without triggering strict scrutiny under the Free Exercise Clause, as long as the law is generally applicable to religious and non-religious practices alike.
The RFRA sought to overturn Smith by prohibiting both the federal and state governments from “substantially burdening” a person’s exercise of religion – even if the law in question is generally applicable – unless the law can pass strict scrutiny.

Young: We're not saying Congress can't go first; but Court might be called on to interpret constitution
How do we figure out whether this law and general applicability laws in general does unfairly target religion?  Well thats what legislative record should tell us.  Court should look at this and figure out whether there is a factual determination that most generally applicable laws unfairly target religion.  If this proportion is high compared with those which don't then this regulation is ok.
B. Three Theories of the Section Five Power

1.
Remedial:  Congress may act to prevent or remedy an actual constitutional violation.

2.
Substantive (Weak Version):  Congress may use its superior factfinding capacity to find a constitutional violation where a court would not.  (We sometimes refer to the refusal of a court to enforce the Constitution because of institutional competence concerns as “underenforcement” of constitutional norms.)

3.
Substantive (Strong Version):  At least where reasonable people could disagree about what the Constitution means, Congress’s interpretation is entitled to deference – even if the Court disagrees with it.
C.
The Test: Congress may legislate under § 5 only if:

1.
the legislation is designed to prevent or remedy an actual constitutional violation by a State government; and

2.
the legislation is congruent and proportional, in terms of its scope and duration, to the violation identified.  
D.
Constitutional Concerns about a Broader Section Five Power

1.
Federalism:  Broad Congressional authority to legislate under Section Five might result in broad preemption of state authority.

2.
Separation of Powers:  A strong substantive version of the Section Five power might undermine the judiciary’s power “to say what the law is.”

IV.
The Eleventh Amendment Cases

A.
Fitzpatrick v. Bitzer, 427 U.S. 445 (1976): The Court holds that the 11th Amendment doesn’t bar a Title VII suit against the State, reasoning that § 5 of the 14th Amendment (under which Title VII was extended to cover state governments) is special because the Civil War Amendments are designed directly to limit state authority.

B.
Florida Prepaid Postsecondary Education Expense Board v. College Savings Bank, 527 U.S. 627 (1999) [S&G 947]:  The Court held that Congress had not validly abrogated the States’ sovereign immunity in patent infringement suits under the Patent Act.  Two reasons:

(1)
Congress had not demonstrated any widespread pattern of state patent infringement. 

(2)
There’s no constitutional violation unless the state not only takes your property but doesn’t provide a remedy for it under state law.  Here, there was no evidence whether any states don’t provide adequate remedies, and the federal law doesn’t make any distinction between states that do and those that don’t.

C.
College Savings Bank v. Florida Prepaid Postsecondary Education Expense Board, 527 U.S. 666 (1999) [S&G 948]:  The Court rejected a similar effort to abrogate the States’ immunity under the Lanham Act – the federal trademark statute – in cases where the states had falsely advertised their own products.  Basically, the Court held that a State does not violate your property rights simply because it falsely advertised its own product. 

Scalia - kind of rights protected by this statute are not property rights protected by DPC.  

D.
Kimel v. Florida Board of Regents, 528 U.S. 62 (2000) [S&G 952]:  The Court holds that Congress lacked power under Section 5 to abrogate the States’ sovereign immunity in the Age Discrimination in Employment Act (ADEA).  The problem was that age is not a suspect classification for Equal Protection purposes, so that the ADEA barred a large proportion of discrimination that would not in fact be unconstitutional.


Age discrimination is only subject to a rational basis test

O'Connor - Congress never identitifed pattern of age discrimination by States, much less any that rose to level of constitutional violation.  

E.
Trustees of the University of Alabama v. Garrett, 531 U.S. 356 (2001) [S&G 953]:  The Court held that provisions of the Americans with Disabilities Act barring discrimination against the disabled were not valid Section 5 legislation, and that therefore the state of Alabama could not be sued under those provisions without its consent.  The Court’s reasoning under the Equal Protection Clause was similar to Kimel.

Rehnquist " it is the responsibility of this court, to define substance of constitutional guarantees"
Breyer's dissent:discriminatory state practices could be inferred from general societal practices since state agencies form part of that larger society.  

F.
Nevada Dept. of Human Resources v. Hibbs, 123 S. Ct. 1972 (2003) [Supp. 7]:  Confounding its critics, the Court upholds the state-suit provisions of the Family Medical Leave Act, on the ground that the Act is a congruent and proportional response to unconstitutional discrimination against women in the workforce.


Most instances of gender discrimination are unconstitutional when the state does it (heightened scrutiny).  So even though the sweep is broad this statute is ok. 


Congress can enforce prohibitions against distinctions that get heightened scrutiny.   

V.
United States v. Morrison, 529 U.S. 598 (2000) [S&G 949]

A.
The Court’s Theory:  The Court holds that Congress may not use Section Five here because the VAWA is directed at private activity.  See The Civil Rights Cases.  14th only limits state action.  
Rehnquist: prophylactic legislation under § 5  must have a congruence and proportionality between injury to be prevented or remedied and means adopted to that end.  

B.
Justice Breyer’s Theory:  Justice Breyer says that the VAWA is aimed at a constitutional violation:  The failure of state authorities to adequately pursue problems of violence against women – which presumably violates the Equal Protection Clause.

congruence & proportionality test?

Handout 21 – Taxing and Spending

I.
Introduction

A.
The Taxing and Spending Clause:  Article I, § 8:  “The Congress shall have power To lay and collect Taxes, Duties, Imposts, and Excises, to pay the Debts and provide for the common Defense and general Welfare of the United States.”

B.
The Property Clause:  Art. IV, § 3, cl. 2:  "The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States; and nothing in this Constitution shall be so construed as to Prejudice any Claims of the United States, or of any particular State."

C.
Regulatory Taxing and Spending:  The critical issue is the extent to which Congress can use taxing or spending as a hook to regulate in a way that they couldn’t regulate directly.  For example:

(1)
taxes that are designed to penalize some form of disfavored activity, like child labor or gambling; and

(2)
spending programs with strings attached, such as a grant of federal highway funds conditioned on a state’s agreement to raise its drinking age to 21.

II.
The Taxing Power

A.
The Child Labor Tax Case – Bailey v. Drexel Furniture Co., 259 U.S. 20 (1922) [S&G 206]:  The Court strikes down the Child Labor Tax Law, enacted in 1919 in response to the Court’s decision in Hammer v. Dagenhart, which puts a tax of 10% of annual net profits on every employer of child labor.

B.
The Post-New Deal Case Law

· No clean break from the Bailey tradition in favor of broad federal power.

· Cases like United States v. Kahriger, 345 U.S. 22 (1953) [S&G 209], indicate some continuing ambivalence.  BUT

· Challenges are rarely brought now, and it seems unlikely that Bailey would be followed today.

III.
Spending

A.
Hamilton and Madison on the Spending Power

1.
Madison:  Madison's view was that the Spending Clause "amounted to no more than a reference to the other powers enumerated in the subsequent clauses of the same section; that, as the United States is a government of limited and enumerated powers, the grant of power to tax and spend for the general national welfare must be confined to the enumerated legislative fields committed to the Congress."  United States v. Butler, 297 U.S. 1, 65 (1936).

2.
Hamilton:  Hamilton maintained that "the power of Congress to authorize expenditure of public moneys for public purposes is not limited by the direct grants of legislative power found in the Constitution"; rather, "its confines are set in the clause which confers it. . . ."  Alexander Hamilton, Report on Manufactures to the House of Representatives, 3 Works of Alexander Hamilton 372 (Lodge ed. 1885).

3.
Implications of the Hamiltonian View
a.
Principle of Unenumerated Means: When Congress legislates in furtherance of an enumerated end -- i.e., regulation of interstate commerce -- it may use any necessary and proper means.

b.
Principle of Unenumerated Ends: When Congress employs an enumerated power, it may do so for any purpose whether or not it is an enumerated end.

c.
Corollary #1:  Congress's necessary and proper authority doesn't extend to unenumerated ends.  

d.
Corollary #2:  Unenumerated ends do not themselves have the force of federal law -- i.e., they have no preemptive effect.  States are free to legislate in pursuit of contradictory goals.  

B.
South Dakota v. Dole, 483 U.S. 203 (1987) [S&G 219]:  The Court upholds a federal law conditioning 5% of federal highway grants on states' raising their drinking age to 21.

1.
The Twenty-First Amendment:  Repeals the Eighteenth Amendment (empowering Congress to enforce Prohibition) and provides that "[t]he transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited."

2.
Four-Part Test for Conditional Spending:  Spending conditions are OK if the condition:

(1)
is in pursuit of the general welfare; 

(2)
conditions are stated unambiguously; 

(3)
is related to the federal interest in particular national projects or programs; and 

(4)
does not violate any other constitutional provisions - However, chief says independent constitutional bar limitation on spending power is less restrictive than those on authority to regulate directly
(5) A fifth factor is the coersive nature of the regulation, this is stated explicity as part of the test but talked about by Rehnquist
Limitation is just that Congress can't make State's engage in activities that would themselves be unconstitutional.
Casenote: O'Connor suggests that Congress should only be able to impose requirements on how money should be spent and nothing beyond

C.
Unconstitutional Conditions as a Limit on the Spending Power

1.
Other Unconstitutional Conditions Situations

· denial of family planning funds to people seeking abortions;
· denial of federal money to people or groups engaging in certain forms of expression -- for instance, denial of grants from the National Endowment for the Arts to artists whose work is arguably indecent;
· conditioning development permits on landowners' agreement to use their land in ways that the Taking Clause would bar the Government from requiring directly.
2.
Approaches

(a)
Germaneness:  The condition must be tied somehow to the purpose of the funds.
(b)
Coercion:  The Chief suggests in Dole that there may be a coercion limit, but doesn't elaborate what it is.

Handout 22 – The Anti-Commandeering Doctrine
I.
Branch by Branch:  The Court has approached the anti-commandeering problem separately for each branch of state government that might be commandeered.

A.
Judicial:  In Testa v. Katt, the Court held that Congress can give state courts jurisdiction over federal claims, and that state courts can't refuse to hear such claims -- at least when comparable claims under state law would be heard.

Discussed in Printz opinion.  Act sets prices for various commodities (including cars).  If you pay too much can sue in any court.  Connecticut decides they don't want to hear these cases.  SC says no; state court has to enforce federal law.  

Justification


Supremacy Clause says Judges shall be bound by law of the United States.  Other argument is that courts often enforce other states laws (contract law for example).  
B.
Legislative:  In New York v. United States, the Court holds that Congress can't commandeer the state legislature by requiring to pass laws implementing a federal program.
C.
Executive:  In Printz, the Court extends New York's prohibition to attempts by Congress to commandeer state executive officials by requiring them to enforce federal law.

II.
Legislatures:  New York v. United States, 505 U.S. 144 (1992) [S&G 179]
A.
The Statute:  The Low-Level Radioactive Waste Policy Amendments Act of 1985 creates three types of incentives:

(1)
Monetary incentives:  One quarter of the surcharges collected by sited states are transferred to an escrow account held by the Secretary of Energy, then distributed to each State that complies with a series of deadlines toward developing a disposal plan and joining a sited compact, etc.

(2)
Access incentives:  States failing to meet deadlines can be charged double surcharges for a brief period, then denied access to disposal facilities thereafter.

(3)
The Take Title requirement:  States failing to provide for waste generated within the State by 1996 must, upon request of a waste generator, take title to and possession of the waste, and are liable for all damages directly or indirectly incurred by the generator or owner as a result of the State's failure to take possession.

B.
The Anti-Commandeering Principle:  "Congress may not simply 'commandee[r] the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program."  

Rationale:

(1)
history of dual sovereignty

(2)
political accountability

C.
Other Federal Tools:  The anti-commandeering rule still leaves three ways that the Federal Government can achieve its ends:

(1)
Direct Regulation:  Congress can always simply regulate on its own.

(2)
Conditional Spending:  Congress can put conditions on federal funds, so long as fairly loose constraints are observed.  See South Dakota v. Dole.

(3)
Conditional Preemption:  Congress can give States a choice of regulating according to federal standards or accepting federal direct regulation of the same subject matter.
Rationale for New York Decision

Historical argument:

O'Connor: Framers discussed this and decided national government would work directly on people not on the states.  

Scalia: Makes historical argument that C was never understood to impose obligation on legislatures and executives even though there is an obligation on state judges

Structural Argument - Can't pass along responsibility for your own policy
III.
Executives:  Printz v. United States, 521 U.S. 898 (1997) [S&G 186] - essential postulates that limit and control
A.
The Statute:  The Brady Act provides for a national instant background check system for handgun sales.  In the interim before the system is operational, the Act requires local "chief law enforcement officers" (CLEOs) to perform certain duties:

(a)
on receipt of notice from a firearms dealer, to "make a reasonable effort" to ascertain whether the purchaser may legally buy a gun;

(b)
to provide a written statement of reasons if the CLEO notifies the dealer that the purchaser is ineligible; and

(c)
to destroy any records if the CLEO finds no basis for objecting to the sale. 

B.
Commandeering of Executive Officers:  The Court holds that the anti-commandeering doctrine covers executive officers as well as state legislatures.

C.
The Unitary Executive Argument: The Framers intended that the Executive branch should be united under the President’s direct control, because a unitary executive is better able to implement policy and maintain a balance of power vis a vis Congress.  See, e.g., Morrison v. Olson (Scalia, J., dissenting).

D.
The Second Amendment:  Two positions:


(1)
Public right:  Right to bear arms exists only in the context of a state militia.  This makes the amendment basically a federalism provision.


(2)
Individual right:  Since state militias are not subject to federal control, we have to read the amendment as an individual right in order to preserve its checking function.  In any event, the text says "the right of the people to . . . bear arms."

IV.
Judiciaries:  Testa v. Katt, 330 U.S. 386 (1947) [see S&G 190, 193]

A.
Facts:  The federal Emergency Price Control Act provides that a buyer of goods above the prescribed ceiling price may sue the seller "in any court of competent jurisdiction."  Federal courts have jurisdiction "concurrently with State and Territorial courts."


Testa purchased a car for a price in excess of the ceiling, and successfully sued the dealer, Katt, in state court in Rhode Island.  On appeal, the State Supreme Court reversed on the ground that a state need not enforce the penal laws of a government which is "foreign in the international sense," and that the federal statute was both penal and foreign for those purposes.

B.
Held (Black, J., for a unanimous Court):  State courts have to hear federal causes of action, at least where a comparable claim arising under state law would be heard.


The Supremacy Clause binds state courts, and it forbids an individual state to refuse to enforce federal law on grounds that it contradicts local policy.

V.
A Limit?  Reno v. Condon, 528 U.S. 141 (2000) [S&G 195]

A.
Holding:  The Court upholds the Drivers’ Privacy Protection Act, which restricted the states’ ability to sell personal information collected by motor vehicle departments.  The Court rejected the argument that because the DPPA required state officials to take particular actions and spend time on compliance, it “commandeered” those officials.

B.
The Limit:  The anti-commandeering doctrine turns on whether the states are being asked to regulate third parties on the federal governments’ behalf, not on whether federal regulation of the states themselves is cumbersome for state officials.

C.
Another Limit?  The Court finds that the DPPA regulated private parties as well as the states and was therefore “generally applicable.”  It reserved judgment on whether federal regulation of only state governments would be constitutionally problematic. 

Crucial distinction is that states are being used to regulate somebody else in the statutes that are struck down

Also, this is not a non-generally applicable statute; it does not single out the states, Potential exam question is what happens when only the states are being regulated; well this is clearly not commandeering but this might be something else.   

Handout 23 – State Sovereign Immunity
I.
Introduction 

A.
Four Doctrinal Questions

(1)
What kinds of suits against the States are barred by the text of the 11th Amendment itself?

Out of staters can not sue a state

(2)
Is state sovereign immunity broader than the immunity created by the 11th Amendment’s text? See, e.g., Hans v. Louisiana.

not only diversity but also cases within federal question jurisdiction.
(3)
If so, can Congress override or abrogate this broader immunity?   This turns on the nature of that immunity – i.e., is it constitutional in stature, a creation of federal common law, or simply a doctrine of state law? See, e.g., Fitzpatrick, Seminole Tribe, Alden v. Maine.  (Important lately)

Yes if they use their 14th amendment power (Fitzpatrick v. Bitzer).  Could also for Commerce power (Union Gas) but this is overruled

Note: Though much of the 11th amendment jurisprudence seem like judge made rules which should be able to be overruled by statute, the court has ruled that since the 14th amendment was a way to limit state power that this is the only way to abrogate immunity.   
(4)
What are the ways of getting around state sovereign immunity, assuming that it can’t be abrogated by Congress? See, e.g., Ex parte Young.

Court held that federal court could issue an injunction against state official on ground that defendant was not state but rather official acting beyond his constitutional authority.  

B.
Unitary Sovereignty: "[T]here must reside somewhere in every political unit a single, undivided, final power, higher in legal authority than any other power, subject to no law, a law unto itself." B. Bailyn, The Ideological Origins of the American Revolution 198 (1967).

C.
Two Kinds of Sovereign Immunity:  Justice Souter distinguishes between two different rules of sovereign immunity:  "The one rule holds that the King or the Crown, as the font of law, is not bound by the law's provisions; the other provides that the King or Crown, as the font of justice, is not subject to suit in its own courts. . . .  The one rule limits the reach of substantive law; the other, the jurisdiction of the courts."  Seminole Tribe v. Florida, 517 U.S. 44 (1996) (Souter, J., dissenting).

The first rule has rather clearly been rejected in American law; the second rule has been more durable, and was part of English common law at the time of the American founding.  As Justice Scalia said in Union Gas, sovereign immunity "was part of the understood background against which the Constitution was adopted, and which its jurisdictional provisions did not mean to sweep away."  Pennsylvania v. Union Gas, 491 U.S. I, 32 (1989)  (Scalia, J., concurring in part and dissenting in part). 

II.
The Text and How It Got There

A.
The Citizen-State Diversity Clauses:  Article III, § 2 provides:  "The Judicial Power shall extend to all Cases . . . between a State and Citizens of another State; . . . and between a State . . . and foreign States, Citizens or Subjects."

B.
Federalist 81:  Hamilton said:  "It is inherent in the nature of sovereignty, not to be amenable to the suit of an individual without its consent.  This is the general sense and the general practice of mankind; and the exemption, as one of the attributes of sovereignty, is now enjoyed by the government of every state in the Union.   Unless therefore, there is a surrender of this immunity in the plan of the convention, it will remain with the states, and the danger intimated must be merely ideal."  Federalist No. 81, at 548-49 (J. Cooke ed. 1961).

C.
Chisholm v. Georgia, 2 U.S. 419 (1793):  The Court holds that it has original jurisdiction to hear a private suit against the State of Georgia to recover a debt.  

D.
The "Shock of Surprise": The Supreme Court would later say that Chisolm "created such a shock of surprise throughout the country that, at the first meeting of Congress thereafter, the Eleventh Amendment to the constitution was almost unanimously proposed, and was in due course adopted by the legislatures of the States."  Hans v. Louisiana, 134 U.S. 1, 11 (1890).

E.
The Amendment's Text:  It is clear that the Eleventh Amendment was intended to repudiate Chisolm.  It provides:

"The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State."

F.
The Diversity Theory:  The amendment "simply repeals the Citizen-State Diversity Clauses of Article III for all cases in which the State appears as a defendant."  Seminole Tribe, 116 S. Ct. at 1149 (Souter, J., dissenting).

III.
Beyond the Text

A.
Federal Question Cases: Hans v. Louisiana, 134 U.S. 1 (1890): The Court holds that the 11th Amendment bars a suit by a Louisiana citizen against the State of Louisiana alleging that the State has violated the Contracts Clause by defaulting on state bonds.

B.
Further Extension of the Eleventh Amendment:  After Hans, the Court extends sovereign immunity to other cases outside the text of the 11th Amendment:

1.
Admiralty Suits:  See Ex parte New York, 256 U.S. 490 (1921).

2.
Suits by Foreign Nations:  See Principality of Monaco v. Mississippi, 292 U.S. 313 (1934).

3.
Suits by Indian Tribes:  See Blatchford v. Native Village of Noatak, 1ll S. Ct. 2578 (1991).

4.
Suits in State Court:  See Alden v. Maine, 119 S. Ct. 2240 (1999).

C. Rationale:  In Monaco, the Court explains that: 
“Manifestly, we cannot rest with a mere literal application of the words of § 2 of Article III, or assume that the letter of the Eleventh Amendment exhausts the restrictions upon suits against non-consenting States.  Behind the words of the constitutional provisions are postulates which limit and control.  There is the essential postulate that the controversies, a contemplated, shall be found to be of a justiciable character.  There is also the postulate that States of the Union, still possessing attributes of sovereignty, shall be immune from suits, without their consent, save where there has been a “surrender of this immunity in the plan of the convention.”

292 U.S. at 322-23 (quoting Federalist No. 81).  Justice Kennedy would later add that:

“The Eleventh Amendment confirmed rather than established sovereign immunity as a constitutional principle. . . . [I]t follows that the scope of the State’s immunity from suit is demarcated not by the text of the Amendment alone but by fundamental postulates implicit in the constitutional design.”

Alden v. Maine, 527 U.S. 706 (1999).
Souter's dissent in talk about how even if sovereign immunity is implicit in Constitution then even in this case immunity may be invoked only by the sovereign that is the source of the right upon which suit is brought.  Since law in this case proceeds from national sourrce, whose laws authorized by Article I are binding in state courts, sovereign immunity cannot be a defense.   
IV.
Congress’s Power to Abrogate State Sovereign Immunity

A.
Two Kinds of Abrogation Theories:

1.
Overriding Amendments:  Perhaps some constitutional provisions actually do override the 11th Amendment.

2.
The “Shadow” Eleventh Amendment:  Perhaps most forms of state sovereign immunity aren’t really mandated by the 11th Amendment at all; instead, they come from federal common law or even state law.  If that’s the case, then Congress can override them.
B.   Abrogation under the Section 5 Power:  In Fitzpatrick v. Bitzer, 427 U.S. 445 (1976), the Court upheld federal jurisdiction in a Title VII discrimination suit brought directly against a state government.  Justice Rehnquist wrote for the Court, holding that actions under § 5 are special because S 5 embodies limitations on state authority.

C.
Abrogation under the Article I Powers:  In Pennsylvania v. Union Gas, 491 U.S. 1 (1989), a plurality of the Court extends Fitzpatrick to Congressional regulation under the Commerce Clause, holding the State of PA liable for cleanup costs under CERCLA.  But Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996), overrules Union Gas and holds that Congress cannot abrogate state sovereign immunity when it acts under the Commerce Clause.  Florida Prepaid makes clear that this bar on abrogation extends to all the Article I powers.

D.
The Clear Statement Rule:  Even when Congress abrogates under Section Five, it can only do so by including a clear statement of its intent in the statute.  This is the most demanding of all the various clear statement rules – the statement has to be explicit in the text, and can’t be inferred.

V.
Ways Around Sovereign Immunity

A.
Prospective Relief Against State Officers:  Under the doctrine of Ex parte Young, 209 U.S. 123 (1908), private plaintiffs may sue for prospective relief -- i.e., injunctions and declaratory judgments -- against state officers.  

B.
Waiver:  States may waive their immunity and consent to suit in federal court. General consents to suit in state court are insufficient; the waiver must specify an intent to submit to suit in federal court.  See Atascadero State Hospital v. Scanlon, 473 U.S. 234 (1985).  Waiver must be express.


Note that Congress may “encourage” the states to waive their immunity by way of the Spending Power.

C.
Suits Against Municipalities:  Sovereign immunity o£ the States does not extend to municipalities or political subdivisions o£ the state.  Lincoln County v: Luning, 133 U.S. 529 (1890).  

D. Section Five Abrogation:  See IV.B, D above.

E. Suits Against Individual Officers for Money Damages:  Individual officers may still be sued for damages in their personal capacity under 42 U.S.C. § 1983.

F. Suit by the United States:  There is no immunity when the U.S. is the plaintiff.  But the U.S.'s enforcement resources are limited.  

VI.
Summing Up  
A.
The Basic Rule:  A state government may not be sued for money damages by private individuals without the state’s consent.  This immunity is an implied limit on federal power because its scope extends far beyond the text of the Eleventh Amendment.  See, e.g., Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996); Alden v. Maine, 527 U.S. 706 (1999).

B.
Immunity’s Irrelevance to Power:  Sovereign immunity does not release the States from their obligation to follow federal law – it just makes enforcement of that law more difficult.  Moreover, sovereign immunity does nothing to address what is arguably the primary threat to federalism: the steady erosion of the States’ own regulatory prerogatives in favor of regulation at the federal level.

C.
Immunity’s Downside:  A focus on sovereign immunity may actually be counterproductive with respect to federalism:

1.
The Court’s political capital may be limited, and aggressive extensions of the immunity jurisprudence may trade off with doctrinal advances along a more helpful path.

2.
Congress may use other means to achieve the same ends that it hoped to achieve by subjecting the states to private lawsuits, and some alternatives may leave the States worse off than before.

3.
Immunity may discourage devolutionary impulses on Capitol Hill. 
Handout 24 – The Dormant Commerce Clause

I.
Three Kinds of Limits on State Power

3 different kinds of limits

1.  Dormant Commerce Clause itself - empowers federal government and takes that power away from the states.  Should be just as annoyed as Printz since there is also no textual commitment to this exclusivity

2.  Priviledges and Immunities Clause and Equal Protection - PaI does not let states confer some benefits on in staters and withhold them from out of staters.  

3.  Preemptive effect of federal law.  Unlike Dormant Commerce Clause this is where Congress has passed a statute.  How do you resolve the conflict between them.  Well federal law wins but sometimes it is difficult to figure out whether there is a conflict or not.
Young: In my view preemption is most important part of federalism
II.
The Constitutional Background

A.
Constitutional Text:  All Art. I, § 8 actually says on the subject of commerce is that Congress shall have power “[t]o regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.”

B.
Constitutional History: Madison said that, under the Articles of Confederation, “want of a general power over Commerce led to an exercise of this power separately, by the States, which not only proved abortive, but engendered rival, conflicting and angry regulations.”

C.
Two Types of Unity: The Commerce Clause is usually viewed as an attempt to promote two kinds of unity:

1.
Economic Unity:  The Framers aimed to achieve economic prosperity by creating a national market free of internal trade barriers.

2.
Political Unity:  The Framers also thought that economic barriers went hand in hand with political barriers, and that interstate trade wars would lead inevitably to political conflict that might threaten the Union.

III.
The Nineteenth Century

A.
“Commerce” vs. “Police” Regulation:  The Marshall Court suggested that Congress’s power over “commerce” regulation might be exclusive, see Gibbons v. Ogden, 9 Wheat. (22 U.S.) 1 (1824) [S&G 236], but that the States retained authority to engage in “police” regulation, see Willson v. Black Bird Creek Marsh Co., 2 Pet. (27 U.S.) 245 (1829) [S&G 238].
However, Gibbons ends up being a preemption case and the exclusivity is an argument that is just brought up.  At the end of the day it turns out to be more of a purpose test.
Wilson: Purpose here is safety regulation and so this statute is upheld

Cooley: The test now is predominately local v. predominately national
B.
“Local” vs. “National”:  The Taney Court holds that federal and state powers are concurrent with respect to “local” issues, but federal power is exclusive over "[w]hatever subjects of this power are in their nature national, or admit only of one uniform system [may] justly be said to be of such a nature as to require exclusive legislation by Congress." Cooley v. Board of Wardens, 12 How. (53 U.S.) 299 (1851) [S&G 240].

C.
Direct or Indirect:  Between the late 19th century and the New Deal, the Court applied a direct/indirect distinction, much as it did in determining the scope of Congress's power to regulate intrastate commerce.  This was no more successful in the dormant context than in cases like E.C. Knight.

IV.
The Modern Framework

A.
Two Different Tests

1.
The Anti-Discrimination Rule:  Where states discriminate against interstate commerce, such statutes are virtually per se invalid.


Note that the cases distinguish to a limited degree between statutes that are facially discriminatory – which are the easiest ones to invalidate – and laws that have a protectionist or discriminatory purpose or effect.  But both are ultimately subject to the same high burden of justification. 
2.
The Balancing Test:  Non-discriminatory laws that incidentally burden interstate commerce are subject to a balancing test that weighs the legitimate local interests against the impact on interstate commerce.

B.
Congress's Power to Consent or Preempt
Always ask has this federal statute preempted the state or given them permission to consent on exam
1.
Consent:  Congress is free to exercise its power by permitting state laws that would otherwise violate the dormant Commerce Clause. Congress must express itself clearly before courts will hold that it has conferred permission to discriminate against or burden interstate commerce.  
2.
Preemption:  Even where a state law doesn't fall within the relatively narrow categories of laws that courts are willing to strike down, Congress retains the power to preempt state laws by passing federal laws that either explicitly trump the state law or regulate in a way that conflicts with state requirements.
3.
The Importance of Inertia: It's hard to get a law passed, and the effect of the dormant Commerce Clause is to place the burden of overcoming legislative inertia on States that wish to discriminate against or burden interstate commerce.  In effect, the dormant Commerce Clause establishes a default rule. 

V.
Discrimination Against Interstate Commerce

A.
The Basic Rules (See, e.g., Philadelphia v. New Jersey, 437 U.S. 617 (1978) [S&G 246])
(1)
Where a state engages in "simple economic protectionism," "a virtually per se rule of invalidity has been erected."

(2)
"Where the statute regulates evenhandedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits."
Are we looking at the motive of legislature?

Well we think NJ did this for the best of reasons but the statute does discriminate on its face so we don't have to worry about the motives.
Holding: You can't shut out out-of-staters from resources that happen to be in your state

Rehnquist dissent: should be intermediate principle; if state's can't internalize benefits of public policy then why enact beneficial public policies
B.
Theories Behind the Anti-Discrimination Rule
(1)
Proxy for Purpose

(2)
Social Welfare

(3)
Representation Reinforcement - the interests on both sides are represented in Legislature and so these efficiencies judgments are better saved for these elected officials
C.
Surviving Strict Scrutiny:  A discriminatory state law may survive strict scrutiny if it protects a legitimate state interest and there are no non-discriminatory alternatives available.  See, e.g. Maine v. Taylor, 477 U.S. 131 (1986) [S&G 251].
Maine v. Taylor - Upheld law banning importation of out of state baitfish.  Great deference to findings of district court, ban had legitimate enviormental purpose stemming from uncertainty about possible ecological effects on the possible presence of parasites and nonative species.  Purpose could not be served in nondiscriminatory ways.

This law and quarantine laws have passed constitutional muster.  
D.
Facially Discriminatory Taxes and Fees (See Chemical Waste Management, Inc. v. Hunt, 504 U.S. 334 (1992), and Oregon Waste Systems, Inc. v. Department of Environmental Quality, 511 U.S. 93 (1994), both at S&G 252)

(1)
Discriminatory taxes and fees are treated the same as outright restrictions on commerce.

(2)
There is some sympathy in the case law for allowing taxes on out-of-state parties that compensate for other charges borne by in-staters.  But it’s very, very hard to get within this exception, because you have to show that the discriminatory tax corresponds almost perfectly to the extra burden on the in-staters.  See, e.g., Oregon Waste.  The Court has pretty much given up on this exception. 
E.
Subsidies:  In West Lynn Creamery, Inc. v. Healy, 512 U.S. 186 (1994) [S&G 253], Justice Scalia identifies four different options for achieving the same economic effect:

(1)
A discriminatory tax imposing a higher liability on out-of-state business than in-state business; Unconstituional
(2)
A nondiscriminatory tax with an exemption or credit for in-state business; Unconstitutional
(3)
A nondiscriminatory tax with rebates or subsidies to in-state business from a segregated fund; Unconstitutional or

(4)
A subsidy for in-state business funded from the State's general revenue.  This works!
F.
Discriminatory Purpose or Effect:  Sometimes the Court is willing to strike down facially-neutral laws that are discriminatory in either their purpose or their effect.  See, e.g., Bacchus Imports, Ltd. V. Dias, 468 U.S. 263 (1984) [S&G 267]; Hunt v. Washington State Apple Advertising Comm’n, 432 U.S. 333 (1977) [S&G 267].  But it’s very difficult to derive a clear rule distinguishing between the laws that are struck down on these grounds and the ones that upheld.  Compare, e.g., Exxon Corp. v. Governor of Maryland, 437 U.S. 117 (1978) [S&G 292].
From Exxon v. Maryland - If Act creates no barriers against interstate independent dealers: does not prohibit flow of interestate goods, place added costs upon them, or distinguish between in state and out of state companies in the retail market. 
Distinguished from Washington Apple since there an advantage is stripped away from out of staters with the effect of helping inferior state product 
VI.
Incidental Burdens on Interstate Commerce and the Balancing Test

A.
The Pike Test: “Where the statute regulates even-handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.”  Pike v. Bruce Church, Inc., 397 U.S. 137 (1970) [G&S 284].
Pike: The Supreme Court, Mr. Justice Stewart, held that the order, which would compel grower to build packing facilities in Arizona that would cost approximately $200,000, constituted an unlawful burden upon interstate commerce. 
B.
Justice Scalia on the Incommensurability Problem:  In balancing, “the scale analogy is not really appropriate, since the interests on both sides are incommensurate.  It is more like judging whether a particular line is longer than a particular rock is heavy.”  Bendix Autolite Corp. v. Midwesco Enterprises, Inc., 486 U.S. 888 (1988) (Scalia, J., concurring).

C.
Kassel v. Consolidated Freightways Corp., 450 U.S. 662 (1981) [G&S 306]

1.
Holding:  The Court strikes down a state law banning 65-foot “double” trucks from Iowa’s highways, on the ground that it imposes an excessive burden on interstate commerce.
Young: This statute would not impose burdens if it was not different from things that the neighbor states were doing.  
2.
Approaches to the State’s Safety Interest

· Strict review of the factual record (Powell plurality)
· Deferential review for rational basis (Rehnquist dissent)
· Deference, but only if safety was the State’s actual purpose (Brennan concurrence)
D.
Some Thoughts on Balancing Tests

1.
Avoiding the Weighing of Values
(a)
Apply a presumption or "thumb on the scale."  This will decide the close cases.

(b)
Limit the interests considered – either by focusing on actual purpose or excluding illegitimate purposes.

(c)
Flip the interests on one side to cut the other way.

(d)
Discount the interests on one side because they can be served by less restrictive or burdensome alternatives.

2.
Is It Worth the Trouble? Justice Scalia has said, in a series of concurrences and dissents, that "to the extent that we have gone beyond guarding against rank discrimination against citizens of other states . . . the Court for over a century has engaged in an enterprise that it has been unable to justify by textual support or even coherent nontextual theory, that it was almost certainly not intended to undertake, and that it has not undertaken very well.”

Handout 25 – Market Participants, Privileges & Immunities, and Equal Protection 

I.
The Market Participant Doctrine

A.
The Basic Rule: "[I]f a State is acting as a market participant, rather than as a market regulator, the dormant Commerce Clause places no limitation on its activities."

B.
Hughes v. Alexandria Scrap Corp., 426 U.S. 794 (1976) [discussed at S&G 301]:  Initial recognition of the doctrine; held that States may confer subsidies on local interests when acting as a market participant.
C.
Reeves, Inc. v. Stake, 447 U.S. 429 (1980) [discussed at S&G 302]:  Held that States may choose with whom they will or will not deal when acting as market participants.

D.
White v. Massachusetts Council of Construction Employers, Inc., 460 U.S. 204 (1983) [discussed at S&G 302]:  Held that States can impose restrictions on their dealings as market participants beyond the limits of formal privity – in other words, the state can affect transactions beyond its immediate dealings.
Court says this is all one big contract.  Its true there are some people who don't have a contract with us but they are effectively working for the city
E.
South-Central Timber Development, Inc. v. Wunnicke, 467 U.S. 82 (1984) [S&G 301]:  Invalidated “downstream” restrictions on use of goods sold by state acting as a market participant, based on the restrictions’ regulatory effect.
Also Holds: Congressional consent to state discrimination must be unmistakably clear and that where there are effects on international commerce the regulation will be subjected to a more rigorous and searching scrutiny.  
F.
Alternative Options in South-Central Timber:  Justice Rehnquist (dissenting) notes that the state could achieve the same effect in several ways:

(1)
it could sell only to companies maintaining processing plants in-state, Reeves;

(2)
it could directly subsidize the Alaska processing industry, Alexandria Scrap; or

(3)
it could pay to process the logs in Alaska and then sell only processed logs.  

II.
The Privileges and Immunities Clause of Article IV

A.
Article IV, § 2, cl. 1:  "The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States."

B.
Historical Meaning:  The leading case defining the privileges and immunities of state citizenship is still Justice Bushrod Washington's opinion in Corfield v. Coryell, Fed. Cas. No. 3,20 (C.C.E.D.Pa. 1823), which said that the clause protects interests "which are fundamental; which belong, of right, to the citizens of all free governments.  [These] may [all be] comprehended under the following general heads:  Protection by the government, the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety; subject nevertheless to such restraints as the government may prescribe for the general good of the whole."

C.
United Building & Construction Trades Council v. Camden, 465 U.S. 208 (1984) [S&G 306]

1.
Two Initial Questions

(a)
Does the P&I clause apply to restrictions imposed by a municipal government?
Rehnquist: Yes, the state derives its authority from the State so  there is no reason to exempt them from the clause's effect
(b)
Does the P&I clause apply to restrictions based on municipal, as opposed to state, citizenship?
Rehnquist: Yes, since by definition if you live in a different state you live in a different municipality

Blackmun:  The clause was not meant to apply to the kind of municipal discrimination here.
2.
The Basic Analysis (A TEST)
(a)
Does the law burden a right sufficiently fundamental to the promotion of interstate harmony to be protected by the Clause?

(b)
Is there a "substantial reason" for the difference in treatment? And does the degree of discrimination "bear a close relation" to that reason?

D.
Other Privileges and Immunities

· The right to practice law
· The right to travel
E.
Advantages of the Privileges and Immunities Theory (fill in)


gets around market participant exception



Congress can't make exceptions like Dormant Commerce

Stricter standard than balancing test used in dormant commerce clause though not as strict as that for discriminatory legislation challenged as commerce violation

F.
Disadvantages of the Privileges and Theory (fill in)


lower standard of review only intermediate

prove little fundamental right - "only with respect to those PandI bearing upon vitality of Nation as single entity must State treat all citizens, equally"


corporations can't make these claims

III.
The Equal Protection Clause

A.
Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869 (1985) [S&G 327]:  The court strikes down a discriminatory tax regime, on the ground that "encouraging the formation of new insurance companies in Alabama" was an impermissible purpose.

B.
Rational Basis Review:  The challenged law will be upheld if it is rationally related to a legitimate state purpose.

C.
Advantages of the Equal Protection Theory (fill in)

No Market Participant

Congress can't make exceptions like they can for Dormant Commerce Clause

D.
Disadvantages of Equal Protection (fill in)


Standard is rational basis


Corporations can bring suits under equal protection

Handout 26 – Preemption and Consent

I.
Congressional Consent to State Laws

A.
General Rule:  Congress can generally consent to, validate, authorize state laws that would otherwise validate the dormant Commerce Clause.  See, e.g., Prudential Ins. Co. v. Benjamin, 328 U.S. 408 (1946) [S&G 325].

B.
Examples

· The Wilson Act of 1890 overrode the “original package doctrine,” which had barred on dormant commerce grounds state regulation of alcohol so long as it was in its original package.  See Wilkerson v. Rahrer, 140 U.S. 545 (1891) [S&G 324].
· The McCarran Act of 1945 allowed state regulation of the insurance business that would otherwise violate the dormant Commerce Clause, such as the discriminatory tax at issue in Prudential.
C.
Rationale:  The rationale for this power is not perfectly clear. But it has something to do with the fact that the whole source of the dormant Commerce Clause limit is Congress’s unexercised regulatory power, so that this limit is in some sense a matter of legislative grace.

D. Limits

· Congress must speak clearly when it consents to otherwise unconstitutional state laws.  See South-Central Timber Development, Inc. v. Wunnicke, 467 U.S. 82 (1984) [S&G 301].

· The consent power is also limited in that it doesn’t cover the individual rights provisions that bar state discrimination against out-of-staters.  E.g., the Privileges and Immunities Clause or the Equal Protection Clause.

II.
Preemption of State Law

A.
The Importance of Preemption

(1)
Preemption is the classic problem of concurrent power.

(2)
Preemption goes to the heart of Madison's version of the political safeguards of federalism, since it directly impacts the States’ ability to provide benefits and regulation to their citizens.

(3)
Preemption is the single most common constitutional claim, especially in the commercial litigation context.

B.
Three Kinds of Preemption
(1)
Express preemption in the statutory text.

(2)
Field preemption where the scheme of federal regulation is so pervasive that we infer Congress intended no state supplementation.

(3)
Conflict preemption where compliance with both federal and state regulations is a "physical impossibility," or where state law "stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.

There may also be a fourth kind:

(4)
Frustration preemption occurs where state law does not conflict directly with a federal statute, but it would unduly frustrate the purposes of that statute to permit concurrent state regulation.  

C.
The Primacy of Congressional Intent: Under modern doctrine, these different categories are simply aids in answering the critical question:  Did Congress intend to preempt state law?
IMP: ASK WHAT IS THE FIELD?  Safety, nuclear energy, etc.
D.
Historical Development
Early Cases:  The Court held that federal law was supreme in the event of a conflict, but did not recognize any doctrine that the existence of federal legislation precluded the States from passing their own laws, at least where no conflict occurred.

Late 19th Century:  The Court begins to suggest that when Congress legislates, it ousts the States of their authority in that area.  But the cases are inconsistent and no state laws are actually struck down.

Early 20th Century: The rule in this period is automatic field preemption whenever Congress acts.  Many statutes are struck down during this period.

The New Deal and After:  Beginning in the 1930s, the Court focuses on whether or not Congress intended to preempt state law.  And it develops a "presumption against preemption" which is fairly protective of state law.  See Rice v. Santa Fe Elevator Co., 331 U.S. 218 (1947).

E.
The Presumption Against Preemption:  “We start with the assumption that the historic police powers of the States were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress.”  Rice, 331 U.S. at 230.


One question here is whether we read this presumption as applying across the board, or only in areas of “traditional state regulatory authority” (whatever those are).  Recent decisions point in both directions on this.

F.
Preemption by Actors other than Congress
1.
Administrative Preemption: "Pre-emption may result not only from action taken by Congress itself;  a federal agency acting within the scope of its congressionally delegated authority may pre-empt state regulation." Louisiana PSC v. FCC, 476 U.S. 355 (1986).

2.
Judicial Preemption: Federal courts sometimes make federal common law in various areas, such as admiralty cases or cases where the U.S. is a party.  This law is generally held to have preemptive effect.

G.
Limiting Preemption:  Some suggestions:

· Enforce the presumption against preemption as a rule of statutory construction.

· Enforce the presumption in all cases, not just areas of “traditional state authority.”

· Limit who can preempt state law – i.e., primarily Congress, not federal courts or administrative agencies. 
Handout 27 – Introduction to Separation of Powers
I.
Competing Principles and Approaches

A. Separated Powers:  Government is divided into distinct departments with sharp boundaries between them -- no mixing. 

>> Formalism emphasizes the idea of separated powers.  The key is to classify whether a governmental entity is exercising legislative, executive, or judicial power, and strike that power down if it's being exercised by the wrong branch.  Departures from separated powers are confined strictly to those authorized in the constitutional text itself.


Two Formalist Questions:

1. What sort of power is being exercised – legislative, executive, or judicial?

2. Who is exercising that power?  If it’s the wrong branch, strike it down.
B.
Checks and Balances:  Each branch is given a little involvement in the powers of the others, as a means of defense against encroachment or usurpation by the other branches.

>> Functionalism puts greater emphasis on the idea of checks and balances.  The critical question is whether a particular governmental arrangement undermines the independence and core functions of one of the other branches.  This judgment depends largely on the particular situation at issue.

Three Functionalist Problems:

1. Aggrandizement:  A particular measure increases the power of one branch vis a vis the others.

2. Encroachment:  A particular measure decreases the power or autonomy of one branch vis a vis the others.

3. Dilution:  Conferring a power or function on one branch renders that branch less able to do the job it’s supposed to do.

II.
Underlying Values in Separation of Powers Doctrine

A.
Individual Liberty:  Division of authority prevents any one person or institution from exercising arbitrary power.  And requiring concurrence of all three branches to get anything done minimizes the level of government regulation generally.

B.
Control of Faction:  It's difficult for a single faction to control all three branches of government.  This -- along with Federalism -- is part of Federalist No. 51's "double security" against the tyranny of faction. 

C.
Efficiency:  Division of powers is supposed to promote specialization and expertise.  And it facilitates a strong and independent executive able to respond rapidly to crises and present a unified front to other nations.

III.
Separation of Powers and the Constitutional Text

A.
U.S. Constitution

1.
The Vesting Clauses

Art. I, § 1:  All legislative Powers herein granted shall be vested in a Congress of the United States which shall consist of a Senate and House of Representatives.

Art. II, § 1, cl. 1:  The executive Power shall be vested in a President of the United States of America.

Art. III, § 1:  The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.

2.
The "Take Care" Clause

Art. II, § 3:  [The President] shall take Care that the Laws be faithfully executed . . . .

B.
Roads Not Taken

1.
Indiana Constitution, Art. 3, § 1:  Three departments.

 
The powers of the Government are divided into three separate departments; the Legislative, the Executive including the Administrative, and the Judicial; and no person, charged with official duties under one of these departments, shall exercise any of the functions of another, except as in this Constitution expressly provided.

2.
Madison's Proposed Amendment (rejected by the First Congress)

The powers delegated by this constitution, are appropriated to the departments to which they are respectively distributed: so that the legislative department shall never exercise the powers vested in the executive or judicial; nor the executive exercise the powers vested in the legislative or judicial; nor the judicial exercise the powers vested in the legislative or executive departments.

Handout 28 – Presidential Seizure & Implied Powers
I.
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) [S&G 333]

A.
Formal vs. Functional Approaches

1.
Justice Black

2.
Justice Frankfurter

3.
Justice Jackson

B.
Justice Jackson's Categories

	I.  Congress Authorizes Presidential Action
	II.  Presidential Action/Congressional Silence
	III.  Presidential Action Contrary to Congressional Directive

	Presidential authority is "at its maximum."  Action can be struck down only if the federal government as a whole lacks power.  "Strongest presumption" in favor of such actions.
	"Zone of twilight"; President must rely on his independent powers alone.  Case by case inquiry.
	Presidential power is "at its lowest ebb."  President can rely only on his own power minus whatever power Congress has. President can act only if Congress lacks power; his action must be "scrutinized with caution."


C.
Executive Precedent:  “[A] systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned, engaged in by Presidents who have also sworn to uphold the Constitution, making as it were such exercise of power part of the structure of our government, may be treated as a gloss on “executive Power” vested in the [President].”  (Frankfurter, J., concurring)

D.
Emergency Powers:  The Framers “knew what emergencies were, knew the pressures they engender for authoritative action, knew, too, how they afford a ready pretext for usurpation.  We may also suspect that they suspected that emergency powers would tend to kindle emergencies.”  (Jackson, J., concurring)

E.
The Slippery Slope: “It is absurd to see a dictator in a representative product of the sturdy democratic traditions of the Mississippi Valley.  The accretion of dangerous power does not come in a day.  It does come, however slowly, from the generative force of unchecked disregard of the restrictions that fence in even the most disinterested assertion of authority.”  (Frankfurter, J., concurring)


“Today a kindly President uses the seizure power to effect a wage increase and to keep the steel furnaces in production.  Yet tomorrow another President might use the same power to prevent a wage increase, to curb trade-unionists, to regiment labor as oppressively as industry thinks it has been regimented by this seizure.” (Douglas, J., concurring)

F.
Political Safeguards, Again?  Justice Jackson notes “the gap that exists between the President’s paper powers and his real powers.”  The President has several inherent political advantages:

· power of executive branch concentrated in single actor

· national election makes President the “focus of public hopes and expectations”

· power over public opinion through unrivaled “access to the public mind through modern methods of communication” leverages into power over other public officials

· head of national political party

But note that no one suggests these “political safeguards” are sufficient to eliminate the need for judicial review.

G.
The Problem of Efficiency:  “With all its defects, delays and inconveniences, men have discovered no technique for long preserving free government except that the Executive be under the law, and that the law be made by parliamentary deliberations.  Such institutions may be destined to pass away.  But it is the duty of the Court to be last, not first, to give them up.”  (Jackson, J., concurring).

II.
Implied Powers

A.
Executive Agreements:  Two questions:

1. Can the President unilaterally make agreements with other countries without going through the treaty process?

2. If he does, do these agreements have the force of supreme federal law?

United States v. Belmont, 301 U.S. 324 (1937) [S&G 343] suggests that the answer to both these questions is “yes.”  The Court held that the Litvinov Assignment, which dealt with claims that the U.S. and the U.S.S.R. had against each other after the Revolution, was (a) valid and (b) preempted contrary state law.

But note that the Litvinov agreement may have been supported by an express clause, Art. II, § 3 (conferring authority to “receive Ambassadors”).

B.
Dames & Moore v. Regan, 453 U.S. 654 (1981) [S&G 344]:  Court upholds President Carter’s decision to cancel American attachments of Iranian assets.  The Court upholds this as basically consistent with what Congress would have wanted, even though it wasn’t directly authorized by statute.

Handout 29 – War Powers and Foreign Affairs

I.
Two Views on the Constitution's "Invitation to Struggle" in Foreign Affairs

A.
Strong Presidential Primacy:  Typified by Justice Sutherland's statement in Curtiss-Wright that the President is "the sole organ of the nation in its external relations, and its sole representative with foreign nations."  This idea is usually justified on two grounds:

· Specific Textual Commitments of Power to the President:  E.g., the Commander-in-Chief clause and the power to make treaties.

· Practical Necessity:  Framers wanted a strong President in order to present a unified front to the world and to respond quickly to crises, particularly in foreign affairs.  A second practical argument arises from the need for secrecy in many issues of foreign affairs.

B.
Shared Power:  Congress should have a significant role in foreign policy.  The War Powers Resolution embodies this sort of understanding.

Rationales:

· Textual Commitments of Power to Congress:  E.g., power to declare war and to regulate international commerce.

· History:  Backlash against experience in Korea and Vietnam, both of which were largely presidential operations without significant involvement by Congress.  The argument is that bad experiences in those wars resulted from an unchecked executive, and that congressional involvement might have helped us prosecute those wars better by ensuring broader public support.

II.
Starting a War and Repelling Attacks

A.
The Argument for Presidential Power: Article I grants Congress the power to “declare” war.  That suggests that all other military powers – including the power to initiate hostilities by means other than formal announcement – remain with the President as residual powers. 
Problem:  Most historical evidence suggests that the Founding Generation meant to keep the President from starting wars.  

B.
An Argument for Congressional Power:  Wars can be “declared” by words or action.  Congress’s power to “declare war” means that it’s given the exclusive power to take actions that amount to initiating hostilities.

Remaining military powers for the President under this theory:  

· The President can take military actions that wouldn’t place the U.S. in a state of “war” with another country.  

· When another country initiates the state of war, the President doesn’t need authorization to prosecute the war to its conclusion.

· The President can do things – like deploy troops or break off diplomatic relations – that are likely to provoke an attack, which would then allow him to prosecute the war to its conclusion.

III.
The War Powers Resolution, 50 U.S.C. §§ 1541-1548 (1973)

A.
Limitation of Commander in Chief Power:  § 1541(c) purports to limit the President's exercise of his Commander in Chief powers to three situations:

1. a declaration of war;

2. specific statutory authorization; or

3. a national emergency created by attack upon the United States, its territories or possessions, or its armed forces.

Note that this section is generally agreed simply to be a statement of Congress's view, not a provision having binding legal force.

B.
Consultation Requirement:  § 1542 requires the President to consult with Congress, if possible before introduction of U.S. forces and regularly thereafter until they are removed.

C.
Reporting Requirement:  § 1543 contemplates three reporting situations:

· 1543(a)(1)
U.S. forces are introduced into hostilities or imminent involvement in hostilities is clearly indicated.

· 1543(a)(2)
U.S. forces are introduced into foreign territories equipped for combat.

· 1543(a)(3)
U.S. forces are introduced in numbers that "substantially enlarge" U.S. forces equipped for combat already located in a foreign nation.

§ 1544's clock starts running only when the President makes a report to Congress under § 1543(a)(1).

The President must report within 48 hours of his action.  The report must state

· the circumstances necessitating the introduction of U.S. forces;

· the constitutional and legislative authority under which it occurred;

· the estimated scope and duration of hostilities; and

· "such other information as the Congress may request."

D.
The Clock Provision:  A report under § 1543(a)(1) starts a 60 day clock.  At the end of that period, Congress must terminate the use of U.S. forces unless:

Congress declares war or specifically authorizes the use of U.S. forces;

(b)
extends by law the 60 day period; or

(c)
is physically unable to meet as a result of an armed attack upon the U.S.

Objective Trigger:  The clock also starts if a report "is required to be submitted" under § 1543(a)(1).

Extension:  The President can extend the period by an additional 30 days if he determines and certifies to Congress in writing that "unavoidable military necessity respecting the safety of United States Armed Forces" requires continuing use of those forces to effect a safe withdrawal.

E.
Congressional Removal Order:  Despite the clock, § 1543(c) provides that at any time Congress can order the President to remove U.S. forces by concurrent resolution, which does not require Presidential approval.

IV.
The Boland Amendments:  These represent a different approach to controlling Executive power over military operations, through appropriations riders that forbade the government from using any funds for certain sorts of military or paramilitary operations.

V.
Three Kinds of Agreements with Foreign States

A.
Treaties:  Note that the Constitution places a treaty on equal footing with other legislation.

B.
Executive Agreements:  President makes agreements with other nations without Congress's involvement.

C.
Congressional-Executive Agreements:  Sometimes the President has simple majorities of both houses approve agreements, rather than seeking two-thirds of the Senate.  E.g., NAFTA and GATT.

Handout 30 – The Nondelegation Doctrine

I.
Overview

A.
Why does Congress delegate its authority?

1.
Expertise:  Administrative agencies may have superior expertise concerning the details of policy, especially in technical areas such as environmental protection or telecommunications.

2.
Flexibility: Delegation allows an agency to adapt the original law to changed conditions.

3.
Avoiding Political Costs: Congress can take credit for pursuing the general goal -- like air quality -- without taking the blame for deciding whose ox will be gored in reaching that goal.

B.
Reasons for the Nondelegation Doctrine

1.
Separated Powers:  Delegation allows the combination of law-making and law-enforcing power in the executive branch.  
2.
Accountability:  Congress should not be able to avoid responsibility for difficult policy choices by delegating those choices to administrative agencies
3.
Predictability:  It's easier to predict what the law governing your activity will be if it's written in a statute, rather than subject to changing agency interpretations. 
4.
Cabin Administrative Discretion:  Agency officials are not directly accountable to the people, so it’s important to cabin their discretion in order to prevent arbitrary or capricious decisions.
C.
Four Central Ideas

1.
The Intelligible Principle Doctrine:  Congress can't delegate its authority without providing an "intelligible principle" that limits agency discretion.  Schechter; American Trucking.
2.
Private Delegations:  Delegations of lawmaking authority to private entities is particularly problematic.  Carter Coal.
3.
Independent Constitutional Authority:  Delegations are less problematic where the executive branch already has a certain degree of inherent authority over an area.  Curtiss-Wright.

4.
Delegation and Federalism:  Whenever law is made outside the Congressional process, this deprives the states of their representation and, thus, of “the political safeguards of federalism.”  Delegation of authority to agencies is thus a substantial federalism concern as well as a problem of separation of powers.
Young: I would trade all state protection doctrine for a nondelegation doctrine with teeth.  The ability of Federal Government to make law quickly and frequently leaves less room for states.  And the whole  point of delegation is that you can get stuff done faster.

D.
The Question of Constitutional Desuetude
1.
Is there Anything Left? The nondelegation doctrine is frequently described as a dead letter.

2.
Was it Lochner?  Nondelegation is identified with economic substantive due process (Lochner) as well as restrictive pre-New Deal interpretations of the Commerce Clause (E.C. Knight, Hammer v. Dagenhart).  
II.
The Cases

A.
A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935) [handout]:  The Court strikes down the National Industrial Recover Act (NIRA), which delegated to the President authority to set “codes of fair competition” for various industries.


The Court recognizes five sources of constraint on legislative discretion that might save a delegation to an agency:

(1)
legal terms of art

(2)
case-by-case adjudication

(3)
declarations of policy

(4)
background rules in other statutes

(5)
the nature of the industry 

B.
Carter v. Carter Coal Co., 298 U.S. 238 (1936) [handout]:  The Court strikes down the Bituminous Coal Act on the ground that it gives private persons the authority to regulate others.

C.
Whitman v. American Trucking Ass’ns, 531 U.S. 457 (2001) [handout]:  Many thought American Trucking might be the Lopez of the delegation doctrine; it wasn’t.  The Court adheres to the intelligible principle requirement, but finds that the relevant Clean Air Act provisions provide one. 

From G & S: Loving v. U.S. Art. I, § 8, cl. 14--which empowers Congress "[t]o make Rules for the Government and Regulation of the land and naval forces"--does not grant an exclusive, nondelegable power to determine military punishments, but gives Congress such flexibility to exercise or share power as the times might demand. And it would be contrary to the respect owed the President as Commander in Chief to hold that he may not be given wide discretion and authority. Thus, in the circumstances presented here, Congress may delegate authority to the President to define the aggravating factors that permit imposition of a statutory penalty, with the regulations providing the narrowing of the death-eligible class that the Eighth Amendment requires. 

III.
Remaining Limits on Delegation

A.
Intelligible Principle:  The intelligible principles requirement remains good law, although it is often applied quite leniently.
Intelligible principle provides basis for judicial review

Is what agency did consistent with what they were meant to do

So if the statute doesn't tell you enough then there almost is no basis for judicial.  
B.
Statutory Construction:  Courts may still construe statutory delegations narrowly in order to avoid a nondelegation question.  The broader a delegation is argued to be, the more clear Congress has to be in granting that broad authority.

C.
Congressional Oversight of Agency Action:  Congress has tried a number of mechanisms to retain continuing oversight of what agencies do with their broad delegated authority.  Some have been struck down, like the legislative veto in Chadha.  But other mechanisms – oversight hearings, control of agency budgets, etc. – remain.

D.
Judicial Review of Agency Action:  The abandonment of constitutional limits on delegation has been offset by the rapid growth of judicial review of agency action for conformity to statutory purposes.  Most of this review takes place under the Administrative Procedure Act and is the subject matter of the course in Administrative Law (which everyone should take).
Handout 31 – Other Delegation Problems

I.
Overview of Separation of Power Claims: The structural statute cases involve five principal sorts of constitutional claims:
A.
Nondelegation Claims:  Congress has ceded legislative authority to the President or to Executive Branch officials.

B.
"Same Branch Limits" or Chadha Claims:  These are claims that a branch has sought to evade the constitutional limits on its own actions.  

C.
"Mixing" Claims:  These are claims that one branch is improperly exercising powers that belong to a different branch, or (more rarely) that Congress has created a hybrid "fourth branch" -- see, e.g., Justice Scalia's dissent in Mistretta.

D.
"Aggrandizement" "Encroachment," or "Dilution" Claims:  These are the functionalist concerns -- has something upset the balance of power among the branches. 

E.
Appointments Clause or Unitary Executive Claims:  These questions revolve around whether an officer is subject to removal by the President.  The key question is locating the line between Myers and Humphrey's Executor.

II.
Two Lingering Questions About Delegation

A.
Is there anything left of the nondelegation doctrine?  E.g.,

(1)
Does American Trucking mean it in treating the doctrine as good law?

(2)
Do delegation-type concerns creep into cases like Clinton v. New York?

(3)
Has (and should) the delegation doctrine returned as a canon of statutory construction? 

B.
Is the doctrine to indeterminate to be a legitimate basis of judicial review?  If so, are its more modern echoes just as bad?

III.
INS v. Chadha, 462 U.S. 919 (1983) [S&G 353]

A.
Two Article I Requirements

Bicameralism -- Art. I, § 1 provides that legislative power is vested in a Senate and a House of Representatives.

Presentment -- Art. I, § 7 provides that every bill passing Congress shall be presented to the president, and must be approved by him before taking effect (unless the veto is overridden).

B.
Reach of the Decision:
After Chadha, the Court could have limited the reach of the decision by drawing three possible lines, but it didn't:

1.
agency adjudications vs. rulemaking (see Powell, dissenting)

2.
dependent/independent agencies

3.
committee or one-house vetoes vs. two-house vetoes

See Process Gas Consumers Group v. Consumers Energy Council, 463 U.S. 1216 (1983); U.S. Senate v. FTC, 463 U.S. 1216 (1983) (applying Chadha to strike down two-house vetoes of independent agency rulemaking). 

C.
Alternative Mechanisms
1.
Report and Wait: Congress can require that rules be submitted to Congress and become effective only after a period of, say, 60 days.  This would give Congress time to pass a statutory restriction if it really wanted to.

2.
Sunset Provisions:  Congress can provide that agency authority lapses after a few years, requiring renewal through a new statute.  

3.
Joint Resolutions:  Congress can provide that agency action becomes effective only if approved by both Houses of Congress through a joint resolution, which can be vetoed by the President. 

4.
Informal Agreements:  Congress can refuse to grant agency authority to act unless the agency informally agrees not to do certain things without the approval of, say, its supervising committee. 

5.
Appropriations Rules:  Congress can provide, by internal rule, that appropriations for a particular action will not be approved by the appropriations committee without a resolution by the authorizing committee approving the action.

IV.
Clinton v. New York, 524 U.S. 417 (1998) [S&G 362]

A.
How the Line-Item Veto Works: The Line Item Veto Act of 1996 authorized the President to cancel 

(1)
new spending or 

(2)
any limited tax benefit.  

Cancellation prevents the item "from having legal force or effect."  

The President must determine that each cancellation will

(1) 
reduce the Federal budget deficit; 

(2)
not impair any essential Government functions; and

(3)
not harm the national interest.

Congress may enact a "disapproval bill" by majority vote, subject to a Presidential veto.

B.
Four (Arguably) Distinct Claims

(1)
Article I (Chadha claim)

(2)
delegation

(3)
mixing

(4)
encroachment

V.
Justice Breyer’s Hypothetical:  What’s the difference between these three cases?

Case 1:
§ 101. Hospitals meeting certain qualifications in New York shall be exempt from federal taxes  The President may prevent this provision from having legal force or effect if he determines that so doing will (i) reduce the federal budget deficit; (ii) not impair any essential government functions; and (iii) not harm the national interest.

Case 2:
§ 101. Hospitals meeting certain qualifications in New York shall be exempt from federal taxes.*


§ 102. Gas stations selling ethanol shall receive a federal tax credit on all such sales.*

§ 103. The federal government shall spend $50 million to build a new dam in Idaho.*
* The President may prevent this provision from having legal force or effect if he determines that so doing will (i) reduce the federal budget deficit; (ii) not impair any essential government functions; and (iii) not harm the national interest.

Case 3:
1996 Statute: The President may prevent any tax or spending provision in a federal law from having legal force or effect if he determines that so doing will (i) reduce the federal budget deficit; (ii) not impair any essential government functions; and (iii) not harm the national interest.


1999 
Statute: Hospitals meeting certain qualifica-tions in New York shall be exempt from federal taxes
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